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Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)
HOLDEN KIDWELL HAHN & CRAPO, P.L.LC.
P.O. Box 50130
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC.,

Case No. CV-2008-7912

Plaintiff,

CROFT & REED, INC.,

RENEWED MOTION TO STRIKE
PORTIONS OF THE AFFIDAVITS
OF VIRGINIA R. MATHEWS AND
RUSSELL J. MATHEWS

Defendant
CROFT & REED, INC.,
Counterclaimant,
v.

STEEL FARlvIS, INC.,
Counterdefendants.
COMES NOW Plaintiff Steel Farms, Inc., ("Plaintiff'), by and through counsel of
record, Holden, Kidwell, Hahn & Crapo, PLLC, and moves the Court to strike portions of
the Affidavit of Virginia K Mathews and the Affidavit of Russell J. Mathews (the
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RENEWED MOTION TO STRIKE PORTIONS OF THE AFFIDAVITS OF VIRGINIA R. MATHEWS AND
RUSSELL J. MATHEWS

"AtTidavits") on the grounds that portions of the Affidavits lack an adequate foundation,
are contrary to deposition testimony and evidence and contain alleged expert testimony
without establishing the affiant as an expert. This motion is supported by the
Memorandum in Support of Renewed Motion to Strike submitted herewith.
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527

CERTIFICATE OF SERVICE
I hereby certify that I served a copy of the following described pleading or
document on the attorneys listed below by hand delivering, by mailing or by facsimile,
with the correct postage thereon, on this aq,!-day of January, 2010.

DOCUMENT SERVED:

RENEWED MOTION TO STRIKE PORTIONS
OF THE AFFIDAVITS OF VIRGINIA R.
MATHEWS AND RUSSELL J. MATHEWS

ATTORNEYS SERVED:
Michael D. Gaffney
Nathan Olsen
BEARD, ST. CLAIR, GAFFNEY, P.A.
2105 Coronado Street
Idaho Falls. ID 83404-7495

(

JY:irst Class Mail

( V) Hand Delivel)J

(
(

) Facsimile
) Overnight Mail

DeAnne Casperson, Esq.
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Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)
HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208)523-0620
Facsimile: (208) 523-9518
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Case No. CV-08-7912

STEEL FARMS, INC.,
Plaintiff,

AMENDED VERIFIED
COMPLAINT

v.

CROFT & REED, INC.,
Defendant.
Plaintiffs Steel Farms, Inc., by and through its counsel of record, Holden, Kidwell,
Hahn & Crapo, P.L.L.C., as and for a cause of action against the above-named Defendant
allege and state as follows:
PARTIES, JURISDICTION AND VENUE
1.

Plaintiff Steel Farms, Inc., ("Plaintiff') is an Idaho corporation with its principal
place of business in Bonneville County.

2.

Defendant Croft & Reed, Inc. ("Defendant") is an Idaho corporation with its
principal place of business located in Bonneville County, Idaho.

3.

Based upon the amount in controversy, jurisdiction is properly before the District
Court of the Seventh Judicial District in and for Bonneville County.
AMENDED VERIFIED COMPLAINT

4.

Pursuant to Idaho Code § 5-401, venue is proper in Bonneville County, Idaho,
because the real property at issue is located in Bonneville County.

BACKGROUND FACTS
5.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 4 as though fully set forth herein and further alleges as follows:

6.

On or about April 22, 2004, Plaintiff and Defendant entered into a five-year lease
(hereinafter "Lease Agreement"), which contained the following property
(hereinafter the "Property") description:
Township 3 North, Range 36 East of the Boise Meridian,
Section 32, SW \14 SW \14
Township 2 North, Range 36 East of the Boise Meridian,
Section 5, S Y2 NW 1/4
The South Half of the Northwest Quarter (S Y2 NW \14) of
Section Five (5), and the Northeast Quarter (NE \14) of Section
Six (6), all in Township Two (2) North, Range 36, East of the
Boise Meridian.
Township 3 North, Range 36 East of the Boise Meridian,
Section 32, S Y2 NW, N Y2 N Y2 N Y2 SW 1/4
The Southwest Quarter and North Half of the Northwest
Quarter (SW \14 N Y2 NW \14) of Section 5, Township 2 North,
Range 36, East Boise Meridian; The East Half of the
Southwest Quarter (E Y2 SW \14), and the Northwest Quarter of
the Southwest Quarter (NW \14 SW \14), and the South Half of
the Northwest Quarter (S Y2 NW \14), all in Section 32,
Township 3 North, Range 36, East of the Boise Meridian.

A true and correct copy of the Lease Agreement is attached hereto as Exhibit "A".
7.

The legal description used by the parties in the Lease Agreement mistakenly
included property owned by a third party. The correct legal description should
have been as follows:
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Tract 2
Township 3 North, Range 36, East of Boise Meridian, Bonneville County,
Idaho
Section 32: swVtSWVt, EYzSWY4 & NWVtSWVt less the NY2NY2NY2SWVt
Excepting Therefrom All ofthe Following Described Property: That
Certain Property Conveyed to Bonneville County for Roadway Purposes by
the Certain Deed Recorded April 26, 1966, as Instrument No. 360096.
Tract 3:
Township 2 North, Range 36, East of Boise Meridian, Bonneville County,
Idaho
Section 5: WYZ
Excepting Therefrom All of the Following Described Property: That
Certain Property Conveyed to Bonneville County for Roadway Purposes by
the Certain Deed Recorded April 26, 1966, as Instrument No. 360095 and
Recorded June 11, 1968, Instrument No. 386585 and That Property
Conveyed to the State ofIdaho Recorded July 25, 1950, Recorded in Book
72 of Deeds on Page 577.
8.

Pursuant to the Lease Agreement, Plaintiff agreed to pay Defendant $40,000.00 a
year for the five-year period.

9.

In consideration for such payments made on the Lease Agreement, Defendant
granted to Plaintiff the option to purchase the Property (the "Option").

10.

The parties original intent was for Plaintiff to purchase the Propeliy when the
parties entered into the Lease Agreement. Defendant, however, requested to use
the Option to Purchase in order to gain a tax advantage. Plaintiff agreed to the
Option instead of purchasing the Property at the time in order to accommodate

3
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Defendant's tax benefits. Pursuant to the Lease Agreement, the Option matured on
July 15,2008, and could be exercised by giving written notice to Defendant
subsequent to the maturity of the Option and during the time of the Lease
Agreement.
11.

Pursuant to the Lease Agreement, the purchase price for the Property under the
Option "vas $330,006.13, and was to be paid in equal annual installments of
$40,000.00. These figures were arrived at through an amortization schedule
approved by both Venna Reed and Kevin Steel, both of whom executed the Lease
Agreement. A true and correct copy of the amortization schedule is attached
hereto as Exhibit "B".

12.

A fter entering into the Lease Agreement, Plaintiff improved the Property by
making improvements and repairs to the ground well pre-existing on the Property.
In addition, Plaintiff also paid for and installed a new pump for the well, as well as
purchasing two new pivot sprinklers for the purpose of irrigating the Property.

13.

As a result of Plaintiff's improvement ofthe well and installation of the new
pump, the Property became substantially more valuable.

14.

Plaintiff relied upon the parties' Lease Agreement giving it the Option to purchase
the Property in incurring the substantial costs necessary to improve the well and to
purchase and install the new pump.

4
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15.

On or about July 18, 2008, Plaintiff notified Defendant of its intent to exercise the
Option to purchase the Property pursuant to the Lease Agreement. A true and
correct copy of such notice is attached hereto as Exhibit "C".

16.

On or about September 18, 2008, Plaintiff sent correspondence to Defendant that it
was "ready and willing to close" on the purchase of the Property pursuant to the
Lease Agreement. A true and correct copy of such correspondence is attached
hereto as Exhibit "D".

17.

On or about September 23, 2008, Plaintiff received correspondence from
Defendant indicating Defendant's refusal to sell the Property to Plaintiff according
to the Lease Agreement.

18.

In or about November 2008, Plaintiff was made aware that Defendant had listed
the Property as "for sale" with HomePointe Real Estate with a list price of
$2,053,900.00.

19.

Defendant has refused to allow Plaintiff to exercise its Option to purchase the
Property and asserts that Defendant plans to sell the Property to a third-party.

20.

Plaintiff remains ready and willing to exercise its Option to purchase the Property
under the terms of the Option in the Lease Agreement.
COUNT ONE
REFORMATION OF LEASE AGREEMENT

21.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 20 as though fully set forth herein and fUliher alleges as follows:

5
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22.

The legal description of the Property set forth in the Lease Agreement
encompasses property beyond what was intended to be covered by the Lease
Agreement, including property not owned by Defendant.

23.

The Property actually farmed and intended to be covered by the Lease Agreement
is legally described as specified in paragraph 7 above. The parties intended to
accurately reflect in the Lease Agreement the correct legal description of the
Property owned by Defendant and farmed by Plaintiff for many years.

24.

At the time Plaintiff and Defendant entered into the Lease Agreement, both parties
mistakenly believed the legal description used in the Lease Agreement accurately
described the Property.

25.

The mistake shared by both Plaintiff and Defendant was a basic assumption upon
which the Lease Agreement was made, and has a material effect on the benefit of
the bargain of the Lease Agreement.

26.

Pursuant to the mutual mistake made by the parties, Plaintiff is entitled to have the
Lease Agreement reformed to reflect the intent of the pmiies to include the correct
legal description of the Property.

COUNT TWO
PRELIMINARY INJUNCTION PROHIBITING SALE OF PROPERTY
27.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 26 as though fully set forth herein and further alleges as follows:

28.

Defendant intends to sell the Property, regardless of Plaintiffs right to exercise its
Option.

6
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29.

Plaintiff will suffer great and/or irreparable injury if the Property is sold.

30.

Plaintiff is entitled to an injunction from the Court, prohibiting the sale of the
Property, until the matter can be resolved.

COUNT THREE
PRELIMINARY INJUNCTION DETERMINING PLAINTIFF'S
ENTITLEMENT TO FARM PROPERTY
31.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 30 as though fully set forth herein and fmiher alleges as follows:

32.

Defendant plans to sell the Property, regardless of Plaintiffs right to exercise its
Option.

33.

It is necessary for Plaintiff to make preparations for the 2009 growing season

beginning immediately.
34.

Plaintiff intends to farm and/or sublease the Property, subsequent to its exercise of
the Option to purchase the Property.

35.

Plaintiffwill suffer great and/or irreparable injury if the Property is sold to a third
party and Plaintiff has made preparations to farm and/or sublease the Property in
the 2009 growing season in reliance upon its Option to purchase the Property in
the Lease Agreement.

36.

Plaintiff is entitled to an injunction from the Court allowing Plaintiff to farm the
Property for the duration of the 2009 growing season.

7
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COUNT FOUR
SPECIFIC PERFORMANCE

37.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 36 as though fully set forth herein and further alleges as follows:

38.

Plaintiff is ready and willing to exercise its Option to purchase the Property
pursuant to the terms of the Lease Agreement.

39.

Plaintiff is entitled to an order of specific performance, requiring Defendant to sell
the Propeliy to Plaintiff pursuant to the terms and conditions of the Option
contained in the Lease Agreement.
COUNT FIVE
UNJUST ENRICHMENT

40.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 39 as though fully set forth herein and further alleges as follows:

41 .

Plaintiff conferred benefits upon the Defendant by improving the well on the
Property, and paying for and installing a new pump on the Property.

42.

Defendant has appreciated the benefits conferred upon them by Plaintiff in the
increased value of the land.

43.

Equity requires Defendant to compensate Plaintiff for the value of such benefits in
an amount to be proven at the trial of this matter.
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COUNT SIX
DECLARATORY JUDGMENT REGARDING
OWNERSHIP OF PIVOT EQUIPMENT
44.

Plaintiff realleges and incorporates by reference the allegations in paragraphs I
through 43 as though fully set herein and further alleges as follows:

45.

Plaintiff paid for and installed the new pivot sprinklers cun"ently located on the
Property.

46.

Defendant intends to sell the Property, regardless of Plaintiffs right to exercise its
Option.

47.

Based on information and belief, Defendant intends to include Plaintiff s pivot
sprinklers in the sale of the Property.

48.

Plaintiff purchased and installed the pivot sprinklers and they are rightfully owned
by Plaintiff.

49.

Plaintiff will suffer great and/or ilTeparable injury if the pivot sprinklers are
included in the sale of the Property, in the case that the sale of the Propeliy to a
third party is allowed by the Court.

50.

In the case that the sale of the Property to a third party is allowed by the Court, the
Plaintiff is entitled to a judgment from the Court allowing it to enter onto the
Property and to remove the new pivots.

9
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ATTORNEYS' FEES AND COSTS
51.

Plaintiff realleges and incorporates by reference the allegations in paragraphs 1
through 50 as though fully set forth herein and further alleges as follows:

52.

Pursuant to Defendant's actions in this matter, Plaintiff has been required to retain
the services of Holden, Kidwell, Hahn & Crapo, P.L.L.c., to protect its interest in
the Property.

53.

Pursuant to Idaho Code and the Idaho Rules of Civil Procedure § 12-120(3) and
12-121, Plaintiff is entitled to an award of his attorneys' fees in this matter at an
amount to be determined upon judgment. Further, Plaintiff is entitled to attorneys'
fees as a result of contractual provisions contained in the Lease Agreement. If this
matter is concluded by default, the amount of $2,500.00 represents reasonable
attorneys' fees, and a greater amount if this matter is not concluded by default.
PRA YER FOR RELIEF
WHEREFORE, Plaintiff prays for Judgment against the Defendant as follows:
a.

For an Order reforming the Lease Agreement to include the correct legal
description of the Property as intended by the parties;

b.

For an Order of injunction prohibiting Defendant from selling the Property
to any third party;

c.

For an Order of injunction declaring that Plaintiff is entitled to farm and/or
sublease the Property for the 2009 crop season;
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d.

F or an Order of injunction prohibiting Defendant from selling the pivot
sprinklers with the Property.

e.

For an Order of specific performance requiring Defendant to allow Plaintiff
to exercise its Option to purchase the Property pursuant to the terms and
conditions of the Lease Agreement;

f.

F or a Declaratory Judgment that Plaintiff is the rightful owner ofthe pivot
sprinklers;

g.

For a money judgment in an amount to be determined at the trial of this
matter;

h.

For an award of reasonable attorneys' fees in the amount of$2,500.00 if
this matter is concluded by default, and a greater amount should be awarded
if this matter is contested;

1.

For an award of costs incurred in the prosecution of this matter; and

J.

For such other and further relief as the Court deems just and equitable in the
premIses.

Dated this lsYday of February, 2010.

DeAnne Casperson
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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STATE OF IDAHO
County of Bonneville

)
)ss.
)

Kevin Steel, being first duly sworn on oath, deposes and says that he is the
President of the Plaintiff hereto; that he has read the above Amended Verified Complaint
and believes that the facts stated therein are true; and that he is authorized to make this
verification.

Dated:

J/I;/.20/0

Kevin Steel

SUBSCRIBED and sworn to before me this -/- - day of February, 2010.

Notary Public for'Idah
Residing at: ~
Commission Expires:
// cdf-~OI.;3

JD

G \WPDA TA\CAH\140 19\Pleadings\Amended Complaint wpd bel
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CERTIFICATE OF SERVICE
I hereby certify that I served a copy of the following described pleading or document on
the attorneys listed below by hand delivering, by mailing or by facsimile, with the correct postage
thereon, on this 1st day of February, 2010.
DOCUMENT SERVED:

AMENDED VERIFIED COMPLAINT

ATTORNEYS SERVED:
(

) first Class ]yfail
( !IJ Hand Delivery
( ) Facsimile
( ) Overnight Mail

Michael D. Gaffney
Nathan Olsen
BEARD, ST. CLAIR, GAFFNEY, P.A.
2105 Coronado Street
Idaho Falls, ID 83404-7495

G I\vPDATAICAH\1 491 91PlcadingslAmended Complaint wpd bel
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BOff,iEUILLE COUHTY PECOf;:DER

1220780 RF'R17'(lE,

F'f1

4 24

When Recorded Please Return To :
Gregory J. Ehardt
Ehardt & Torgesen, PLLC
2235 East 25 th Street, Suite 290
Idaho Falls, to 83404

LEASE
SUMMARY OF CE.R.TAIN LEASE Pl~OVfSiO"vS and REFEREi\jCES

LANDLORD/LESSOR:

Croft and Reed, Inc., an Idaho Corporation , and Richard and
Venna Reed, husband and wife.

TENANT/LESSEE:

Steel Farms, Inc., an Idaho Corporation

LEASE TERM:

Four Years

RENT:

Forty Thousand Dollars annually. ($40,000.00)

SECURITY DEPOSIT:

None.

DESCRIPTION OF PREMISES:

4488 North 115th West, Idaho Falls Idaho 83402 , more
fully described on Exhibit "A" attached hereto.

USE OF PREMISES:

Any lawful purpose.

ADDRESS FOR NOTICES:

LESSOR:

Croft and Reed, Inc.
clo Richard and Venna Reed
3950 Tuscany Drive
Idaho Falls, 1083404

LESSEE

Steel Farms, Inc.
2462 West 49 th North
!daho FailS , !D 83402

EFFECTIVE DATE:

The date specified in paragraph 1 hereof.

EXHIB!TS :

Exhibit "A"

Description of Premises.

EXHIBIT
LEASE - Page 1

I

Ii

--~----.:...

The foregoing is a summary only and reference should always be made to the full
Lease provisions References have been provided for convenience and designate some,
but not necessarily all, of the other Articles where references to the particular "Summary
of Lease Provisions" appear. Each reference in this Lease to any of the summarized
Lease provisions contained in this "Summary of Lease Provisions" shall be construed to
incorporate all of the terms provided under each summarized Lease provision and in case
of any conflict with the balance of the Lease, the latter shall control.
1. AGREEMENT TO LEASE

Landlord hereby agrees to lease to Tenant and Tenant hereby agrees to lease
2004 ("Effective Date"), the Premises
from Landlord on the L day of
herein described for the term, at the rental and subject to and upon aii of the terms,
covenants and agreements hereinafter set forth.
2. PREMISES

2.1.

Premises. The Premises shall consist of the lands and improvements and
fixtures on the property more fully described on Exhibit "A" attached hereto.

2.2.

Construction - Tenant Improvements. Landlord is not obligated to construct any
improvements to the Premises.

KS-

3 TERM
3.1.

2001

J'

S~II co~ence

Term and Possession. The term of the Lease
on the Effective
st
Date and shall end on the 1 day of March, ~. Possession of the Premises
pursuant to this Lease shall be given at the commencement of the term.

3.2.

Not Used

4. RENT

4.1.

Rent. The rental for each year during the Term (or any holdover) shall be Forty
Thousand Dollars ($40,000.00) per year ("Base Rent"). Base Rent shall be
payable in equai annual installments, in advance, on the first day of March during
the term of the Lease.

4.2.

4.3.

Payment. All rent shall be paid in US currency and shall be paid at such place
as Landlord shall designate frnrn time to time.

f\foi Used

LEASE - Page 2
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4.4.

Not Used

4.5.

Not Used

5. SECURITY DEPOSIT
Security. No security deposit is required with this Lease.

5.1.

52

Not Used

5.3.

Not Used

6. TAXES
6.1.

PROPERTY TAXES. Landlord shall be responsible to pay for any and all real
and personal property taxes and assessments levied or assessed for any year
upon the Premises or upon the operation or occupancy thereof. In addition to
the foregoing, Landlord shall be responsible to pay for taxes, fees and charges:
(a) upon, allocable to, or measured by the area of the Premises or on the rent
payable hereunder, including any gross receipts or gross rental tax levied by the
State, any political subdivision thereof, including any gross receipts or gross
rental tax levied by the State, any political subdivision thereof, County, City, or
Federal Government with respect to the receipt of such rent; or (b) upon or with
respect to the possession, leasing, operations, management, maintenance,
alteration, repair, use or occupancy by Tenant of the Premises or any portion
thereof; or (c) upon this transaction or any document to which Tenant is a party
creating or transferring an interest or an estate in the Premises; or (d) fees
relating to the water district assessment; or (e) any fees in lieu of property taxes
or other fees or charges levied against Landlord by or on behalf of any
governmental or quasi-governmental entity for services by or on behalf or any
governmental or quasi-government entity.

6.2.

Not Used

7. USE
7.1.

Use. Tenant may use the Premises so/ely for the purposes of set forth in the
summary and may not otherwise utilize the Premises without the prior written
consent of the Landlord.

7.2.

Suitabilit')/. Tenant acknowledges that neither landlord nor any agent of
Landlord has made any represGntat,on or warranty v\lith t"t;·spee:t to the
condition of the Premises, or with respect to the suitability of the Premises
fm' the ~:;ondliJc:1: of Tenanf~, business, inciuding, without ~imitation,
warranties of merchantabWty or fitness for a particular purpose, Prior to {he
execution hereof, the Landlord has provided the Tenant with an opportunity (0 fulty
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inspect the Premises (and it have its agents or contractors inspect the Prernises)
and to notify the Landlord of any condition of the Premises that is not acceptable
to the Tenant. The taking by Tenant of possession of the Premises shall
conclusively establish that the Premises were at such time in saflsfactory
condition. Tenant shall be responsible for obtaining all necessary occupancy
permits pertaining to the tenancy herein created.
7.3.

Uses Prohibited.

7.3.1. During the term of this Lease, the Premises, and every part thereof, shall be
kept by the Tenant in a clean and wholesome condition, free of any
objectionable noises, odors or nuisances.

73.2. Tenollt shall not do or permit anything to be done in or about the Premises
nor bring or keep anything therein which will in any way affect any fire or other
insurance upon the Premises or any of its contents (unless Tenant shall pay
any increased premium as a result of such use of acts), or cause a
cancellation of any insurance policy covering the Premises or the Building or
any of its contents, nor shall Tenant sell or permit to be kept, used or sold in or
about said Premises any hazardous substance or any articles which may be
prohibited by a standard form policy of fire insurance. All property kept, stored
or maintained within the Premises by Tenant shall be at Tenant's sole risk.
7.3.3. Tenant shall not do or permit anything to be done in or about the Premises
which will in any way obstruct or interfere with the rights of other Tenants or
occupants of the building or buildings adjoining or neighboring the Premises or
injure or annoy them or use or allow the Premises to be used for any unlawful
or objectionable purpose, nor shall Tenant cause, maintain or permit any
nuisance in, on or about the Premises. Tenant shall not commit or suffer to
be committed any waste in or upon the Premises.
7.3.4. Tenant shall not use the Premises or permit anything to be done in or about
the Premises which will in any way conflict with any law, statute, ordinance or
governmental rule or regulation or requirement of duly constituted public
authorities now in force or which may hereafter be enacted or promulgated.
Tenant at its sole cost and expense shall promptly comply with all laws,
statutes, ordinances and governmental rules, regulations or requirements now
in force or which may hereafter be in force and with the requirements of any
board of fire underwriters or other simiiar body now or hereafter constituted
relating to or affecting the condition, use or occupancy of the Premises
including. without limitation, all state, federal and local environmental
protection lavvs. The judgment of any court of competent j!J:'isjiction or the
admission of Tenant in any action against Tenant, whether L.andlord be a
party thereto 01 nut, that Tenant has violated by law, statutes, ordinance or
governmental rufe, regulation or requirement, shall be conclusive of the fact as
between Landlord and Tenant.
LEASE - Page 4
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7.3.5. Not Used
8. MAINTENANCE AND REPAIRS, Al TEMliONS AND ADDiTIONS AND UTILITIES
8.1.

Maintenance and Repairs.

8.1.1. By Landlord and Tenant. Landlord and Tenant agree at all times during the
term of this Lease, to maintain the Premises in the same manner that the
Premises has been maintained by both the Landlord and Tenant in the past.
8.1.2. Not Used
8.2

Alterations.
8.2.1. Tenant shall not make any alterations or additions to the Premises nor make
any contract therefor without first procuring Landlord's written consent, which
shall not be unreasonably withheld.

8.3.

Not Used

9. NOT USED
10. NOT USED
11. INDEMNITY
11.1. Indemnification Provisions.
11.1.1.Tenant shall indemnify and hold harmless Landlord from and against any
and all claims arising from Tenant's use of the premises or the conduct of its
business or from any activity, work, or thing done, permitted or suffered by
Tenant in or about Tenant's Premises, and shall further indemnify and hold
Landlord harmless from and against any and all claims arising from any
breach of or default in the performance of any obligation on Tenant's part to
be performed under the terms of this Lease, or arising from any act or
negligence of Tenant, or any of its agents, contractors, or employees, and
from and against ail costs, attorney's fees, expenses and liabilities incurred in
or from any such claim or action or proceeding brought thereon; and in case
any action or proceeding be brought against Landlord by reason of any such
claim, the Tenant, upon notice from Landlord, shall defend the same at
Tenant's expense by counsel reasonabl)! satisfactory to Landlmd. Tenant 2:::
a material part of the consideration to Landlord, hereby assumes all r~sk of
damage to propeliy or injury to persons, in, upon or about the PrernisE;s and
Tenant hereby waives all claims in respect thereof against Landlord, excepting
only damage or injury resulting from the negligence of Landlord, its employees
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and agents, or of and from any costs, attorney's fees, expenses and liabilities
resulting from or caused by construction defects in the structural portion of the
Premises.
11.1.2.Landlord shall indemnify and hold harmless Tenant from and against any
and all claims arising from Landlord's use of the premises or the conduct of its
business or from any activity, work, or thing done, permitted or suffered by
Landlord in or about Landlord's Premises, and shall further indemnify and hold
Tenant harmless from and against any and a/l claims arising from any breach
of or default in the performance of any obligation on Landlord's part to be
performed under the terms of this Lease, or arising from any act or negligence
of Landlord, or any of its agents, contractors, or employees, and from and
against all costs, attorney's fees, expenses and liabilities incurred in or from
any such claim or action Of proceeding brought ihereon; and in case any
action or proceeding be brought against Tenant by reason of any such claim,
the Landlord, upon notice from Tenant, shall defend the same at Landlord's
expense by counsel reasonably satisfactory to Tenant. Landlord, as a
material part of the consideration to Tenant, hereby assumes all risk of
damage to property or injury to persons, in, upon or about the Premises and
Landlord hereby waives all claims in respect thereof against Tenant, excepting
only damage or injury resulting from the negligence of Tenant, its employees
and agents, or of and from any costs, attorney's fees, expenses and liabilities
resulting from or caused by construction defects in the structural portion of the
Premises.
11.2. Not Used
12. INSURANCE
12.1. General Liability and Property Damage. Landlord shall at all times during the
term hereof and at its own cost and expense procure and continue in force Bodily
Injury Liability and Property Damage Liability Insurance adequate to protect
Landlord and Tenant and naming Tenant as an additional insured in the liability
contract against liability for injury or death of any person in connection with the
use, operation or condition of the Premises. Such insurance at all times shall be
in an amount of not less than $1,000,000.00 combined single limit for bodily injury
and property damage.

12.2.

/12.4. Waiver of Subrogation. To the fullest extent permitted under applicable policies
of insurance, Landlord and Tenant each hereby waives any and all rights of
recovery against the officers, employees, agents and representatives of such
other party for loss of or damage to such waiving party of its propeliy or the
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property of others under the standard form of fire insurance policy with all
permissible extension endorsements covering additional perils or under any other
policy of insurance carried by such waiving party in lieu thereof.

13. NOT USED
14. NOT USED
15. ASSIGNMENT AND SUBLEASE
15.1. Tenant shall not voluntarily or by operation of any law assign, license, transfer,
mortgage or otherwise encumber all or any part of Tenant's interest in this Lease
or in the Premises, and shall not sublet or license all or any part of the Premises
"/ith,..., •• t th,.... prior written consent of Landlord, which shaii not be unreasonably
withheld.
VV,lIIVUl

UfG

16. NOT USED
16.1. Quiet Enjoyment. Landlord agrees that Tenant, upon paying the rent and
performing the covenants and conditions of this Lease, may quietly have, hold and
enjoy the Premises during the term hereof or any extension thereof.
16.2.

Not Used

17. DEFAULT: REMEDIES
17.1. Default. The occurrence of any of the following shall constitute a material
default and breach of this Lease by Tenant:
17.1.1.Any failure by Tenant to pay rent or any other monetary sums required to be
paid hereunder within 30 days from the date they are required to be paid.
17.1.2.The repudiation of this Lease by Tenant, any action by Tenant which
renders performance by Tenant of its obligations under this Lease impossible,
or any action by Tenant which demonstrates an intent by Tenant not to
perform an obligation under this Lease or not to continue with the
performance of obligations under this Lease.
17
1 ':l 1\1,-..+ I i",....,.-l
I I • I .""".1 ~Vl \..JVC:;:U

17.1.4.A failure by Tenant to observe and perform any other provision of this Lease
to be observed or performed by Tenant or any provision of the Obligations to
be observed or performed by Tenant, where such failure continues for thirty
(30) days after written notice thereof by Lalldlord to Tenant; provided,
however, that if the nature of the default is such that the same cannot
reasonably be cured within said thirty (30) day period, Tenant shall not be
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deemed to be in default if Tenant shall within such period commence such
cure and thereafter diligently prosecute the same to completion.
17.2. Not Used
17.3. Remedies. In the event of any such material default or breach by Tenant,
Landlord may at any time thereafter without limiting Landlord in the exercise of any
right or remedy at law or in equity which Landlord may have by reason of such
default or breach:
17.3.1.Maintain this Lease in full force and effect and recover the rent and other
monetary charges as they become due, including amounts due through
acceleration as provided below, without terminating Tenant's right to
possession irrespective of whether Tenant shaii have abandoned the
Premises. Landlord shall have the right to attempt to relet the Premises at
such rent and upon such conditions and for such a term, and to do a" acts
necessary to maintain or preserve the Premises as Landlord deems
reasonable and necessary to maintain or preserve the Premises as Landlord
deems reasonable and necessary without being deemed to have elected to
terminate the Lease.
17.3.2.Terminate Tenant's right to possession by any lawful means, in which case
Tenant's rights under this Lease shall terminate and Tenant shall immediately
surrender possession of the Premises to Landlord
17.4. Not Used
17.5. Not Used
17.6. Not Used
17.7. Not Used
17.8. Default by Landlord. Landlord shall be in default if Landlord fails to perform
obligations required of Landlord within a reasonable time, but in no event later
than thirty (30) days after written notice by Tenant to Landlord specifying wherein
Landlord has failed to perform such obligations. Tenant shall, among other
remedies, demand specific performance from Landlord herein in this Lease.
18. NOT USED
19. OPTION TO PURCHASE PREMISES
j 9. 'I.

!:dj:mon.
The Landiord i'lereby grants to the Tenant the exclusive and
irrevocable Option to Purchase the Premises upon the terms and conditions set
forth in this paragraph 19 (herein caned the "Option"). The Option shall mature on
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July 15, 2008 and may thereafter be exercised as herein provided. If the Tenant
exercises the Option, then the Landlord and the Tenant shall buy and sell the
Premises upon the following terms and conditions.
19.2. Purchase Price. The Purchase Price for the Premises shall be equal to Three
Hundred Thirty Thousand Six Dollars and thirteen cents ($330,006.13). The
purchase price shall be paid in equal annual installments of Forty Thousand
Dollars ($40,000.00) beginning on the 1st day of March, 2009 with a final payment
due and owing on the pI day of March, 2020, in the amount of Twenty Seven
Thousand, Five Hundred Eighty-Four Dollars and Forty-Two cents ($27,584.42).
19.3. Conveyance. At Closing, Seller shall convey the Real Property to Buyer by a
general Warranty Deed in a form reasonably satisfactory to the Buyer (herein the
"Deed"). Title to the Rea; Property shail be marketable and insurable and shall be
free and clear of all liens, encumbrances and restrictions other than (i) real
property taxes and assessments for the current year which are not due and
payable on or before the Closing Date, and Oi) the Permitted Exceptions (as
hereinafter defined).
19.4. Title Commitment/Review Period.
19.4.1.Title Commitment. Within fifteen (15) days after exercise of the option as
herein provided, the Landlord shall deliver to the Tenant (a) a current
commitment for an owner's ALTA standard coverage policy of title insurance
together with (b) a legible copy of all exceptions referred to in the said report
(the commitment report, together with a legible copy of all exceptions referred
to in the said report is herein referred to as the "Title Commitment") issued by
a mutually agreed upon Title Company (the "Title Company"), describing the
Real Property, listing Buyer as the prospective named insured and showing
the Purchase Price as the policy amount.
19.4.2.Review of Title Commitment.
Buyer shall have seven (7) days after receipt of the Title Commitment (the
"Review Period") in which to notify Seller of any objections Buyer has to any
matters shown or referred to in the Title Commitment. Any exceptions or other
items that are set forth in the Title Commitment and to which Buyer does not
object within the Review Period shall be deemed to be permitted exceptions
".
..·tt ri ,-xcep
1=
t'Ions ") .
~me
"!-'ermfue""
With regard to items to which Buyer does object within the Review Period,
Se!ler shall, I,vith:n Sc\iGn (7) days aft6i' !'8C€-lpl of no'tic8 frotll Buyer of Buyer's
objections, notify Buyer of Seller's agreement or refusal to cure such
objections. !f Seller is unable or unwilling to cure such objections by Closing
Date, including any objections resulting from the exiended coverage
endorsements, Buyer may, at Buyer's option, either (i) waive the objections
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not cured or (ii) within seven (7) days after receipt by the Buyer of the
foregoing notice by Seller, terminate this Offer by notice to Seller.
(In the
event that the Buyer elects to terminate as herein provided, the consideration
due on exercise as provided in 19.9.1 hereof shall be applied first to pay the
premium due for the Title Commitment and the remainder thereof shall be
refunded to the Buyer and neither party shall have any further liability to the
other.)
19.5. Taxes and Proration. The term "taxes" when used in the Option means all
general and special taxes levied against the Premises and the improvements and
fixtures thereon by any taxing unit for any purpose and includes but is not limited
to those for bonds, special improvements, irrigation and drainage. All taxes,
whether paid or unpaid, shall be prorated between the Landlord and the Tenant on
a time basis as of the date of the time of Closing Date. Subject to the provisions
hereof regarding Tenant payments as rent, the Landlord shall pay before
delinquency all taxes prorated for the period of time before such date and the
Tenant shall pay before delinquency all taxes prorated for the period of time of and
after such date.
19.6. Possession. The Tenant shall have possession of the Premises as provided
herein on the Closing Date hereof, subject to all the provisions of this lease.
197. Risk of Loss.
The risk of loss or damage to the Premises and the
improvements thereon shall be borne by the parties hereto as provided in this
lease until the closing of this purchase option. The Tenant (as buyer) shall bear
such risk of loss or damage after closing of the purchase.
198. Manner of Closing Sale. If the Option is exercised, the sale of the Premises
shall be closed in the manner following:
19B.1.The parties shall mutually agree on a Closing Agent prior to the "Closing
Date".
19.B.2.The time of closing this sale shall be at such time as the Tenant may
designate by in writing at the time of exercise of the Option (herein called time
of closing), but in no event shall the date be less that thirty (30) days or more
than sixty (60) days following the exercise of the Option, unless (i) the
Landlord shall agree in writing to such other closing tinle or (ii) an automatic
extension of the closing is provided for herein. if, after exercise, the Option is
not closed as herein provided then the same shan lapse and be of no further
force or effect whatsoever.
19.8.3. The place of closing this sale shall be at the offIces of the closing agent or
at such other piace as the parties hereto !nay hereafter designate by mutual
agreement in writing deposited with the closing agent (herein called place of
closing). The term "time and place of closing" means the time of closing and
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the place of closing set forth above.
19.8.4. All fees of the closing agent shall be paid one half (1/2) by the Landlord and
one half (1/2) by the Tenant The premium on the title insurance policy shall
be paid by the Landlord. If other closing expenses are incurred for which no
provision is made in this option to purchase, such closing expenses shall be
paid one half by the Tenant and one half by the Landlord.
19.8.5. Recording fees incurred in closing shall be paid as follows: the Landlord
shall pay all recording fees incurred to clear title to the Premises to meet the
requirements of paragraph 19.4 and the Tenant shall pay all recording fees
incurred to record the Deed.
19.8.6 /\!! items provided in the Option to be prorated shaii be prorated as of the
date specified in the Option for proration thereof but if no date is specified for
the proration thereof then such item shall be prorated as of the time of closing
herein specified or as changed as herein provided. If the closing of this sale
shall occur before the taxes for the current year are known, then the proration
of taxes shall be based on the taxes for the preceding year and each party
hereto accepts such basis of proration as final.
19.9.

Exercising of Option to Purchase.

19.9.1.To exercise the Option, the Tenant must give written notice thereof to the
Landlord subsequent to the maturity of this option on July 15, 2008 and during
the Term of this lease (including any agreed extension or exercised option
term but excluding any holdover term). Any attempt to exercise the Option
that does not strictly comply with this paragraph is void and does not
constitute an effective exercise the Option.
199.2.lf the Tenant exercises the Option to Purchase as provided in the Option.
then (i) the Landlord and the Tenant shall be firmly bound to buy and sell the
Premises on the terms and conditions provided in the Option; and the parties
hereto shall in good faith cooperate to close this sale.
19.9.3.The Tenant's right to exercise the Option is suspended and the Tenant shall
not have the right to exercise the Option while the Tenant is in default in
performing any of the provisions of this lease to be performed by the Tenant,
whether or not a notice of default has been served by the Landiord specifying
such defaults. Tenant's right to exercise the Option is cancelled in the event
of the cancellation of the term as herein provided.
19.9.4.!n the event that, after exercise as herein provided, the Buyer shall fail to
dose the ifa!lsaction contemplated hereby for any reason other than as a
result oftermination ofthis option as provided in 19.4. 2 hereof, the Seller shaH
retain the consideration paid as provided in 19.9.1, without limiting any
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remedy that the Seller may have as a result of such failure to close.
19.10. Not Used.
19.11. Time of Essence. Time and prompt performance of each and every provision
of the Option is of the essence.
19.12. Recording the Option Prohibited. This Lease and Option herein shall be
recorded in the county where the Premises are located.
19.13. Assignment or Transfer Prohibited. The Tenant shall not sell or contract to sell
or assign or contract to assign or otherwise transfer or hypothecate or assign as
security or pledge or otherwise encumber the Tenant's interest in the Option or the
Premises or any part thereof separate from this lease without first obtaining the
written consent of the Landlord. Any violation of the provisions of this paragraph
by the Tenant shall forthwith and without notice terminate the Option to Purchase.
Likewise, the Landlord shall not sell or contract to sell or assign or contract to
assign or otherwise transfer or hypothecate or assign as security or pledge or
otherwise encumber the Landlord's interest in the Option or the Premises or any
part thereof separate from this lease without first obtaining the written consent of
the Tenant.
19.14. Not Used
20. MISCELLANEOUS
20.1. Estoppel Certificate.
20.1.1.Landlord or Tenant shall at any time upon not less than ten (10) days prior
written notice from the respective Landlord or Tenant execute, acknowledge
and deliver to Landlord or Tenant as necessary a statement in writing (i)
certifying that this Lease is unmodified and in full force and effect (or, if
modified, stating the nature of such modification and certifying that this Lease,
as so modified, is in full force and effect) and the date to which the rent and
other charges are paid in advance, if any, and (ii) acknowledging that there
are not, to Landlord or Tenant's respective knowledge, any uncured defaults
on the part of Landlord hereunder, or specifying such defaults if they are
ciaimed. Any such statement may be conclusively relied upon by any
prospective purchaser or encumbrance of the Premises or the Bui!ding.
20.1.2.Landlord or Tenant's failure to deliver such statement within such time shall
be conclusive upon Tenant (i) that this '-e~se is in fur! force and effect, \.'Jithout
modification except as may be represented by Landlord or Tenant, (ii) that
there Cil'e no uncured defaults in landlord's Of Tenant's performance, and (iii)
that not more than an amount equal to one month's rent has been paid in
advance.
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20.2. Not Used
20.3. Captions: Attachments: Defined Terms.
20.3.1.The captions of the paragraphs of this Lease are for convenience only and
shall not be deemed to be relevant in resolving any question of interpretation
or construction of any section of this Lease.
20.3.2.Exhibits attached hereto, and addenda and schedules initialed by the
parties, are deemed by attachment to constitute part of this Lease and are
incorporated herein.
20.3.3.The 'Nords "Landlord" and "Tenant," as used herein, shall include the plural
as well as the singular. Words used in neuter gender include the masculine
and feminine. Words used in the masculine or feminine gender include the
neuter. If there be more than one Landlord or Tenant, the obligations
hereunder imposed upon Landlord or Tenant shall be joint and several; as to
a Tenant which consists of husband and wife, the obligations shall extend
individually to their sole and separate property as well as community property.
The term "Landlord" shall mean only the owner or owners at the time in
question of the fee title or a Tenant's interest in a ground lease of the
Premises or the Building. The obligations contained in this Lease to be
performed by Landlord shall be binding on Landlord's successors and assigns
only during their respective periods of ownership.
20.4. Entire Agreement. This instrument. along with any exhibits and attachments
hereto, constitutes the entire agreement between Landlord and Tenant relative to
the Premises. This agreement and the exhibits and attachments may be altered,
amended or revoked only by an instrument in writing signed by both Landlord and
Tenant.
20.5. Severability. If any term or provIsion of this Lease shall, to any extent be
determined by a court of competent .jurisdiction to be invalid or unenforceable, the
remainder of this Lease shall not be affected thereby, and each term and provision
of this Lease shall be valid and be enforceable to the fullest extent permitted by
law; and it is the intention of the parties hereto that if any provision of this Lease is
capabie of tvvo constructions, one of which would render the provision valid, then
the provision shall have the meaning which renders it valid.
20.6. Costs of Suit.
20.6.1.Each party shall have the right to seek and obtain reasonable attorney's
fees Gind costs in enforcing its right hereunder.
In the event of any
controversy, claim or action being made, filed or instituted betvveen the paliies
to this Agreement to enforce the terms and conditions hereof or arising from
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the breach of any provIsion hereof, the prevailing party will be entitled to
receive from the other party all costs, damages, and expenses, including
reasonable attorney's fees, incurred by the prevailing party, whether or not
such controversy or claim is litigated or prosecuted to judgment.
The
prevailing party will be that party who was awarded judgment as a result of
trial or arbitration, or who receives a payment of money or other concession,
from the other party in settlement of claims asserted by this party.
20.6.2.Should Landlord, without fault on Landlord's pali. be made a party to any
litigation instituted by Tenant or by a third party against Tenant, or by or
against any person holding under or using the Premises, by license of Tenant,
or for the foreclosure of any lien for labor or materials furnished to or for
Tenant or any such other person or otherwise arising out of or resulting from
any act or transaction of Tenant or of any such other person, Tenant
covenants to save and hold Landlord harmless from any judgment rendered
against Landlord or the Premises or any part thereof, and all costs and
expenses, including reasonable attorney's fees incurred by Landlord in or in
connection with such litigation.
20.7. Time; Joint and Several Liability. Time is of the essence of this Lease and each
and every proviSion hereof. except as to the conditions relating to the delivery of
possession of the Premises to Tenant. All the terms, covenants and conditions
contained in this Lease to be performed by either party, if such party shall consist
of more than one person or organization, shall be deemed to be joint and several,
and all rights and remedies of the parties shall be cumulative and nonexclusive of
any other remedy at law or in equity.
20.8. Binding Effect; Choice of Law. The parties hereto agree that all the provisions
hereof are to be construed as both covenants and conditions as though the words
importing such covenants and conditions were used in each separate paragraph
hereof. Subject to any provisions hereof restricting assignment or subletting by
Tenant, all of the provisions hereof shall bind and inure to the benefit of the parties
hereto and their respective heirs, legal representatives, successors and assigns.
This Lease shall be governed by the laws of the State of Idaho.
20.9. Waiver. No covenant, term or condition or the breach thereof shall be deemed
waived, except by written consent of the party against whom the waiver is claimed,
and any waiver or the breach of any covenant, term or condition shall not be
deemed to be a waiver of any covenant, term or condition Acceptance by
Landlord of any pelformance by Tenant after the time the same shal! have
become due shall not constitute a waiver by Landlord of the breach or default of
any covenant, term or (:ondition un!e5's othertvise express!y 2g:c:sd t8 by Landlord
in writing.
20.10. Surrender of Premises. The voluntary or other surrender of this Lease by
Tenant, or a Illutual cancellation thereof, shall not work a mergel" and shall, at the
LEASE
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option of Landlord, terminate all or any existing subleases or subtenancies, or
may, at the option of Landlord, operate as an assignment to it of any or all such
subleases or sUbtenancies.
20.11. Holding Over. If Tenant remains in possession of all or any part of the
Premises after the expiration of the term hereof, with or without the express or
implied consent of Landlord, such tenancy shall be from month to month only,
and not a renewal hereof or an extension for any further term, and in such case
rent, including percentage rent and other monetary sums due hereunder, shall be
payable in the amount and at the time specified in this Lease and such month
tenancy shall be subject to every other term, covenant and agreement contained
herein.
20.12. Acts of God. Any prevention, delay or stoppage due to strikes, lockouts, labor
disputes, acts of God, inability to obtain labor or materials or reasonable
substitutes therefor, governmental restrictions, governmental regulations,
governmental controls, enemy or hostile governmental action, civil commotion, fire
or other casualty, and other causes beyond the reasonable control of the party
obligated to perform, shall excuse the performance by such party for a period
equal to any such prevention, delay or stoppage except the obligations imposed
with regard to rent and other charges to be paid by Tenant pursuant to this Lease.
20.13. Not Used.
20.14. Notices. All notices or demands of any kind required or desired to be given by
Landlord or Tenant hereunder shall be in writing and shall be deemed delivered
forty-eight (48) hours after depositing the notice or demand in the United States
mail, certified or registered, postage prepaid, addressed to the Landlord or Tenant
respectively at the addresses set forth under the summary above or at such other
address as requested pursuant to written notice given as provided hereunder.
20.15. Authority. If Tenant is a corporation, each individual executing this Lease on
behalf of said corporation represents and warrants that he is duly authorized to
execute and deliver this Lease on behalf of said comoration in accordance with a
duly adopted resolution of the Board of Directors of said corporation or in
accordance with the Bylaws of said corporation, and that this Lease is binding
upon said corporation in accordance with its terms. If Tenant is a corporation,
Tenant shall simultaneously with the execution of this Lease, deliver to Landlord a
certified copy of a resoiution of the Board of Directors of said corporation
authorizing or ratifying the execution of this Lease, and a certificate of good
standing for the corporation.
20.16 Not Used

LEASE - Page 15

55G

IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease
on this __ day of April, 2004.

LANDLORD:

TENANT:

Croft and Reed, Inc.

Steel Farms, Inc.

bYL~-~
KeviA Steel,

~

by:

n

---------------

n

iJiLA"-'v-v:0 \~
Venna Reed, - - - - - - - - -

STATE OF IDAHO
County of dc,17!1ct/(

: ss

lie

On this p day of April, 2004, before me, the undersigned, a Notary Public for
the State of Idaho, personally appeared,
~ I'd ee.4 'e' /!<f "'ee d , known or
identified to me to be the manager or a member of
-f rI
cc:d
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same

eft? ;;

Not~ry PUbli~"t?72ahO

Residing at
.
My Commission Expires: ~ /~ ,;?c?~f

//
i.t'
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STATE OF IDAHO
County of

I

A~

: ss

<::::::>

On this cl:z- day of April, 2004, before me, th
ndersigned, a Notary Public for
the State of Idaho, personally appeared,
/
cd.
, known or
identified to me to be the manager or a member of
d C"c: d
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same

N tary Public ~he Sta~f Idaho
' b4~ -~./
Residing at:
My Commission EX Pires:
.k(/fZ{ /,4 .2a::Jt;;

7

STATE OF IDAHO

countyof3~

: ss
)

On this clef) day of April, 2004, befor
rsigned, a Notary Public for
the State of Idaho, personally appeared,
, known or
identified to me to be the manager or a me be~/ f
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same

N tary Public fo~e ~"jO
Residing at: \;"
w
~~ r

My Commission EX Pire?.0UL/.i/
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STATE OF IDAHO

countYOf&~

: ss

On this d2 day of April, 2004, before
ed, a Notary Public for
the State of Idaho, personally appeared,
, known or
identified to me to be the manager or a member of
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same
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EXHIBIT "A"

DESCRIPTION OF THE PREMISES

TOWNSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 32; SW1/4SW1/4
TOWNSHIP 2 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 5; S 1/2NW1/4

The South Half of the Northwest Quarter (S1/2NW1/4) of
Section Five (5), and the Northeast Quarter (NE1/4) of
Section Six (6), all in Township Two (2) North,
Range Thirty-six (36), East of the Boise Meridian.

TOWNSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 32 S1/2NW, N1/2N1/2N1/2SW1/4

The Southwest Quarter and the North Half of the Northwest
Quarter (SW1/4N1/2NW1/4) of Section 5, Township 2 North, Range
36, East Boise Meridian; The East Half of the Southwest
Quarter (E1/2SW1/4), and the Northwest Quarter of the Southwest
Quarter (NVV1/4SW1/4), and the South Half of the Northwest Quarter (S1/2NW1/4), all in Section 32, Township 3 North, Range 36,
East of the Boise Meridian.

Initials:

Landlord

Tenant
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--,---_._.. ,_._ .._._-

---~---~-'
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.

- - - -

Enter Val ues
Loan Amount l $ 400,00000 1
Annual Interest Rate ,
6.00 % 1
Loan Period in Years 1
16 I
Number of Payments Per Yea ri ----·- - -- ·-iJ
Start Date of Loan I
Op tional Extra Pa yments i $

loan S umm ary
Scheduled P ayment 1~$__3_9~,5_8_0_.8_6~1
Scheduled Numbe r of Pa ymen ts c-I_ __ _.,..,
16::-"
I
Actual Number of Pa yments ::--_~-=-=--,1-=-6 J
I
Total Ea rl y Pa yments I $
6,2 8710 j
Tota l Interest I $ 229,2 39.58 I
>-'

311 120041
419 .14 /

l ender Na me : I Rich ard Re-=ed-=--_ _ _ ____ _
.:..

-.:-.-:.. --~-~-

Pmt
No,

.......

:.::.~=:;:;.' . '

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

~:

, .

:;.; :. ~,;:;;~"':;,::-. - : ::: :.' ..:.:

Payment
Dal e
.,,;';' -'.:'::":.

3! 112005
311/2006
3/1/2007
3/112008
3/1/2009
3/ 1/20 10
311/2011
311!201 2
3/ 1/20 13
3/1/20 14
311/2015
3/1/2016
31 1/201 7
3/1/20 18
3/1/20 19
3/1/202 0

Beg inning
Balan ce

,.'. : . ...: ".':

$

.;;,~

:' . :;-:-~ ~.~,-:--.;;:;~ .:.:,~-.. ~

400 ,000 00
384,000 .00
36 7,040.01
349,062 .41
330,006 .16
309,806.53
288,394.92
265 ,698,62
24 1,640 54
2 16,13897
189 .107,31
160.453. 76
130 ,080, 98
97 ,88585
63,75900
27.584 ,54

.~:..:,:.:~ ~: <;:::':' :'~,,:l' :";'" ~"",-,;: •• :! -.~....'::::.'

$

39,58 0,86
39,58086
39,580 .86
39, 580 .86
39,580,86
39 ,580 .86
39,580.86
39, 580 .86
39, 580 .86
39,580 .86
39 ,580 .86
39, 58086
39, 580 .86
39,580 ,86
39,580 ,86
39,580 .86

.., ....

.....

Sc hedu led
Paym ent

Extra
Payme nt
- ._ .

$

Total
Paymen t
•• ,.:"' :.: -.!!:"',!-: :;;:::: c:~:,,:: .... '. ' :~ " .

• ~ ,::.>, ... :\.. ~ .. ': ••• ..: . ••• ,,::',. ,'-

419 ,14
419 .14
4 19.14
4 1914
4 19,14
4 19.14
4 19.14
419 14
419 . 14
419 .14
419 .14
419 .14
419 . 14
419 .14
4 19. 14

$

40 ,00000
40 ,000,00
40,000.00
40,000.00
40,000 .00
40 ,000 .00
40,000 .00
40,000 .00
40, 000 .00
40 ,000 .00
40,00000
40,000 .00
40,000 00
40 ,000.00
40,00000
2 7, 58454

..

Pr incipal

.~~:: .,;; :: ,': ::':: : ;:'.~.:' ''':';'':''.:~ ~:

$

16,00000
16,960 ,00
17,977 .60
19,05625
20 ,19963
21,411 ,61
22,696.30
24,058 .08
25 ,50 1.57
27 ,03 1 66
28 .65356
30,37277
32, 195 14
34 ,12685
36 , 174.46
25 ,929.47

.._, ::

$

Interest

. . ~.- . :-':... -' ::;;..•.. -.~,: :

-..

,:- . -..<.. -.~ .:':!' .••

.'

24, 000 .00
23 ,040 .00
22, 022.40
20,943.74
19,800 .37
18,58839
17, 303 .70
15,941 .92
14,498.4 3
12,96834
1 1.346.44
9,627.23
7, 804 .86
5,873.1 5
3,825 .54
1,6550 7

$

384,00000
36 7, 04001
349,062.4 1
330,006 16
309 ,806 53
288,394 .92
265,698 .62
241,64054
216 ,138. 97
189,107 .31
160,453 76
130,08098
9 7,885 85
63,759 .00
27 ,58454
0 00
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Ending
Bal an ce

EXERCISE OF OPTiON TO PURCHASE PREMISES

Steel Farms, Inc., an Idaho Corporation ("Steel Farms"), by and through
its agents signing below, hereby exercises its option (the "Option") to purchase certain
real property located at 4488 North 11Sth West, Idaho Falls, Idaho 83402 (the
"Premises"), which is more particularly described below.
RECITALS
WHEREAS, Steel Farms and Croft and Reed, Inc" an Idaho Corporation,
and Richard and Venna Reed, husband and wife, of 3950 Tuscany Drive, Idaho Falls,
Idaho 83404 (collecti vely, the "Reeds") entered into a Lease with the option io purchase
(hereinafter "Lease"), which was executed on April 22, 2004 and is incorporated by
reference herein;
WHEREAS, Paragraph 19 of the Lease grants Steel Farms an exclusive
th
and irrevocable option to purchase the premises located at 4488 North 11 5 West,
Idaho Falls, Idaho 83402, all in accordance with paragraph 19;
WHEREAS, Paragraph 19,9 of the Lease, states that Steel Farms must
give written notice to the Reeds "subsequent to the maturity of this option on July 15,
2008 and during the term of this lease (including any extension or exercised option term
but excluding any holdover term)" ;
WHEREAS, Paragraph 19.2 of the Lease states that the purchase price
for the Premises shall be equal to Three Hundred Thirty Thousand Six Dollars and
thirteen cents ($330,006 .13); and
WHEREAS, Paragraph 19,8 of the Lease , states that the time of Closing
the purchase shall be at such time as Steel Farms designates in writing at the time of
the exercise of the Option, but in no event shall the date be less than thirty days or more
than sixty days following the exercise of the Option,
NOW THEREFORE, the parties herein agree as follows:
WITNESSETH
'I.
Exercise of Option. Pursuant to Paragraph 19 of the Lease, Steel
Farms hereby exercises its Option to purchase all of the following described Premises
situated in the City of Idaho Falls, County of Bonneville, State of Idaho, commonly
known as 4488 North 11Sth West, Idaho Falls, Idaho 83402, and particularly described
as follows , to wit:

EXHIBIT
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DESCRiPTION OF THE PREMiSES

TOWrJSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 32; SVV1/4SW1/4
TOWNSHIP 2 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 5; S1/2NW1/4
The South Half of the Northwest Quarter (S1/2NVV1/4) of
Section Five (5), and the Northeast Quarter (NE 1/4) of
Section Six (6), all in Township Two (2) North,
Ra nge Thirty-six (36), East of the Boise Meridian.
TOWNSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section 32 S1/2NW, N1/2N1/2N1/2SW114
The Southwest Quarter and tile North Half of the Northwest
Quarter (SVV1/4N1/2NVV1i4) of Section 5, Township 2 North, Range
36, East Boise Meridian;'The East Half of the Southwest
Quarter (E1/2SW1/4), and the Northwest Quarter of the Southwest
Quarter (NVV1/4SW1/4), and the South Half of the Northwest Quarter (S1/2NW1/4), all in Section 32, Township 3 North, Range 36,
East of the Boise Meridian.

2.
Option Purchase Price. Steel Farms shall pay to the Reeds
Three Hundred Thirty Thousand Six Dollars and thirteen cents ($330,006.13), payable
in equal annual installments of Forty Thousand Dollars ($40,000.00) beginning on the
1st day of March, 2009 with a final payment of Twenty Seven Thousand Five Hundred
Eighty Four Dollars and forty two cents ($27,584.42) due on the 1st day of March, 2020.
3.
Closing. Pursuant to Paragrapll 19.8 of the Lease, the Closing
shall take place no sooner than 30 days from the date of this Exercise of Option and no
later than 60 days from said date. As such, the Closing shall take place on or before
th
the 20 day of September, 2008, provided however, if the Closing does not take place
th
on or before the 20 day of September, 2008, the parties shall agree, in writing, to a
later date, as soon thereafter as practical, to reschedule the Closing.
4.

Time is of the Essence. Time is of the essence in this Option.

iN VViTNESS HEREOF, Steei Farms has caused this instrument to be
signed.
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GREGORYJ.EHARDT , PA

Gregor }! J, Eh ardt

@

ATTORNEy·AT-LAW

2805 Valen cia Drive rt

Idaho Falls, 10 83404

(0'

(208 ) 525 -94 00 ext. 6

September 18, 2008

Nathan I\I1, O lsen, Esq,
Beard, St. Clair, Gaffney, McNamarra, and Calder
2105 Coronado Street
Idaho Fall s, Idaho 83 404
Dear Nathan,
Th an k you for speaking with me today regarding the contract between Steel Farms and
Croft and Reed, In c, r w rite th is letter to inform you that Steel Fanns and the owners
th ereof are ready and willing to close the purchase of y our clien t' s property pursuant to
the contract. \Ve are no t a'ware of anything that we have mi ss ed in exercising the option
found wi thin the Lease Agreement. If you are aware of requirements that we are mi ssing
\vithin the contract, please communicate your COllcems to us so that we might conect our
notice and proceed to closing,
Since our conversation, Steel F anns and I have spoken with Charles Homer of Ho Jden,
Kldwe ll , H ahn and Crapo. Because I no longer practi ce law much anymore, M1. Homer
has agreed to take this case in my p lace , If you would please communicate with him
11'0111 this time for ward, we would appreciate it.
Thank you,
S111cerely,
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Nathan M. Olsen, ISB No. 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: nathan@beardstclair.com
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1...

RT
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8<vm: \ II LL COUNT Y
[)'H

Attorneys for Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
Steel Farms, INC.
Plaintiff,

Case No.: CV-08-7912

vs.
DEFENDANT'S LR.C.P 56(f) MOTION
TO STRIKE CERTAIN ALLEGED
FACTS CITED BY THE PLAINTIFF IN
SUPPORT ITS MOTION FOR
SUMMARY JUDGMENT;

Croft & Reed, INC.,
Defendant.
Croft & Reed, INC.
Counterclaimant,
vs.
Steel Farms, INC.
Counterdefendants.
The defendant, Croft & Reed, Inc. (Croft & Reed), through counsel of record, Beard St.
Clair Gaffney P A, respectfully submits the following motion to the court:

Defendant's Motion Striking Certain Facts PAGE 1

That certain facts (as outlined in the Memorandum supporting this motion) contained
within the affidavits of Kevin Steel and Dennis Marshal, and in the various affidavits of DeAnne
Casperson filed in support of the Plaintiffs' (Steel Farms) motion for summary jUdgment be
struck by the Court according to I.R.C.P. 56(f). The alleged facts relied on by Steel Farms does
not meet the admissibility criteria set for summary judgment motions, in that they are irrelevant,
barred by the rules of evidence, are conclusive, speculative or otherwise barred under LRC.P.
56(e) and (f).

Nat an . Olsen
Of Beard St. Clair Gaffney PA
Attorneys for Croft & Reed, Inc.

566
Defendant's Motion Striking Certain Facts PAGE 2

CERTIFICATE OF SERVICE
I certifY that I am a licensed attorney in the State ofIdaho and that on January 29, 2010, I
served a true and correct copy of the DEFENDANT'S MOTION TO STRIKE CERTAIN
ALLEGED FACTS CITED BY THE PLAINTIFF IN SUPPORT ITS MOTION FOR
SUMMARY JUDGMENT upon the following by the method of delivery designated:
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518

Bonneville County Courthouse
605 N. Capital Avenue
Idaho aIls, ID 83402
Fax: (08) 9-1300

~ Mail

.

)LJ US

~

Mail

0

0

Hand delivered

Hand delivered

0

Facsimile

0

Facsimile

Nathan . Olsen
Of Beard St. Clair Gaffney P A
Attorneys for the Defendant
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Michael D. Gaffney, ISB No. 3558
Nathan M. Olsen, ISB No. 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorneys for DefendantiCounterclaimant, Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Plaintiff,

Case No.: CV-08-7912

vs.
CROFT & REED, INC.,

AFFIDAVIT OF COUNSEL

Defendant.
CROFT & REED, INC.
Counterc laimant,
vs.
STEEL FARMS, INC.; DOUG STEEL,
individually; and KEVIN STEEL,
individually,
Counterdefendants.

STATE OF IDAHO
ss.
Count of Bonneville

Nathan M. Olsen, having been duly sworn on oath, deposes and states:

Affidavit of Counsel PAGE 1

1.

I am an attorney with the firm Beard St. Clair Gaffney PA, counsel of

record for DefendantiCounterclaimant, Croft & Reed, Inc., in the above entitled action.
2.

I am competent to testify and do so through personal knowledge.

3.

Attached as Exhibit A is a true and correct copy of excerpts of the

deposition of Richard Reed taken March 31, 2009.
4.

Attached as Exhibit B is a true and correct copy of excerpts of the

deposition of Richard Hale taken July 27, 2009 and
5.

December 1, 2009.

Attached as Exhibit C is a true and correct copy of excerpts of the

depos tion of Vir inia Mathews taken April 3, 2008.

Subscribed and sworn to before me on this 29 th day of January, 2010.

56H
Affidavit of Counsel PAGE 2

CERTIFICATE OF SERVICE
I certify that I am a licensed attorney in the State ofIdaho and that on January 29,
2010, I served a true and correct copy of the AFFIDAVIT OF COUNSEL upon the
following by the method of delivery designated: /
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518

)ZiUS Mail o Hand delivered

~::l 0

Hand delivered

0

Facsimile

0

Facsimile

Nathan .0 sen
Of Beard S1. Clair Gaffney PA
Attorneys for the Defendant

570
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STEEL FARMS,

INC. ,

)
)

Plaintiff,

)

vs.

)

Case No.
CV-2008-7912

)
)
)

CROFT

&

REED,

INC. ,

CROFT

&

REED,

INC. ,

)
)

Defendant.

)
)
)

Counterclaimant,

)

vs.

)
)
)

)

STEEL FARMS,

INC. ,

)
)

Counterdefendant.

)

DEPOSITION OF RICHARD REED
Tuesday, March 31, 2009, 10:00 a.m.
Idaho Fall s, Idaho
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DEPOSITION OF RICHARD REED - 03/31/09
r-

1
2

SHEET S

r- PAGE 19

PAGE 17

~

A. I don't know the date.
Q. Do you know roughly when that

3 occurred?
A. Just within maybe a 10-year period.
4
5 Not any closer than that Maybe if I were - do
B you want a guess?
Q. As accurate as you can be.
7
A. I would guess - purely a guess 8
9 around '94.
Q. And was that the entire farm?
10
A. I don't know when that took place.
11
Q. But you understood that at some point
12
13 they began running the entire farm?
14
A. Yes.
Q. I'm going to ask you, Mr. Reed, just
15
16 for our purposes if you can kind of draw me just a
17 simple map of where this farm is and kind of the
18 location of this land.
A. Okay. This is our land on both sides
19
20 of the Arco Highway. This is a small section.
21 This is Thiel Road. I don't know - this is a
22 graveled road. There's another graveled road here
23 that cuts back to another - a paved road, Croft
24 Road. Thafs not to scale but this starting
25 here -

r- PAGE 20

r- PAGE 1 8

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1 owned the entire time that they had this farm?
A. Yes.
2
Q. You were not aware of the boundaries
3
4 ever changing during any time?
A. No.
5
MS. CASPERSON: Can we go ahead and mark
6
7 this as Exhibit *-002.
(Exhibit *-002 marked.)
8
Q. BY MS. CASPERSON: How familiar are
9
10 you with Kevin and Doug Steel?
A. More so Doug Steel. He went to the
11
12 same high school I did. He was a year younger and
13 sometimes he was in the same group that I was with
14 that got together.
Q. Did you become more familiar with him
15
16 when he and Kevin were leasing the farm?
A. No.
17
18
Q. Was that because you were away from
19 this area?
A. Correct
20
Q. Can I ask you how you got the
21
22 selection of being the representative for the
23 corporation today?
A. Just an unlucky draw, I guess.
24
25
Q. Unlucky draw.

Q. With the hash marks?
A. Yes. This is our land.
Q. Can you go ahead and identify what you
said was Croft Road.
A. Yes.
Q. And can you give me an idea of the
directions.
A. Yes.
Q. And it looks like here that you've
identified that there's a road that is going
lengthwise on this piece of paper that it's
indicated it's called Thiel Road; is that correct?
A. Yes.
Q. And at the very end of that Thiel Road
that you've identified there is another box,
apparenUy, that you have drawn. Can you identify
what that is?
A. Thafs just to indicate that our
property doesn1 go all the way to that road, that
someone else's is there.
Q. Okay. Someone else owns this piece.
Can you go ahead and put an X in the middle of that
that is owned by someone else. Thank you.
Is that the same property that you're
aware your parents owned - or that Croft & Reed

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(Exhibit *~03 marked.)
Q. BY MS. CASPERSON: Let me hand you

what's been previously marked as Exhibit No. *~O3.
Can you identify this document for me.
A. Other than I notice right off that
there's some initials done on the second page, this
was a - looks like a copy that my mom had kept in
her room but without those additions. Like, my mom
had a different version that she kept in her room.
Q. And when did you first become aware of
this copy that she kept in her room?
A. Somewhere around the time my dad
passed away.
Q. Was that the first time you became
aware that Croft & Reed had entered into this lease
agreement?
A. Yes.
Q. You had no idea that your parents had
entered into this lease agreement prior to your
father passing away?
A. I don1 know the time frames of
exactly when the paperwork came about Is that
what you mean?
MR. OLSEN: Objection, nonresponsive.
Q. BY MS. CASPERSON: That is what I

T&T REPORTING - (208) 529-5491
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DEPOSITION OF RICHARD REED - 03/31/09
r-- SHEET 38

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PAGE 149 _ _ _ _ _ _ _ _ _---. r-- PAGE 151 - - - - - - - - - - - -_

Q. BY MR. OLSEN: During your father's
management of the farm, do you ever recall having
him walk the boundaries with you of the farm?
A. No.
Q. Has there ever been a survey that
you've directed or been a part of of the farm?
A No.
Q. Had you ever participated in drafting
a legal description of the farm?
A. No.
Q. In regard to Exhibit *.003, in 2004
did you - were you involved at all in discussing
what the legal description would be?
MS. CASPERSON: Objection, asked and
answered.
THE WITNESS: No.
Q. BY MR. OLSEN: In your opinion was
that 2004 lease a valid agreement?
MS. CASPERSON: Objection. Calls for a
legal conclusion. Leading and suggestive.
THE WITNESS: No.
Q. BY MR. OLSEN: Let's go to Exhibit whatever the exhibit where it's the consent to
assignment of lease.
A Exhibit *-010.

7

Q. I previously had asked you if you were
aware of whether there were any minutes taken of
the corporation, correct?
A Yes.
Q. And I thought you had previously
testified to me that you didn't think that there
were many, if any; is that incorrect?
MR. OLSEN: Misstatement of testimony.
THE WITNESS: I didn't understand, I guess.
Q. BY MS. CASPERSON: Okay. TeJI me what
minutes that you are aware of that exist for the
corporation.
A The ones that we've already handed
over to you that Virginia would have taken sometime
after I was officially a member of Croft & Reed as
a director, I guess, yes.
Q. Describe those minutes for me then so
I know what documents you're referring to.
MR. OLSEN: Vague.
THE WITNESS: I guess notes that would just
say we met on such and such day. I don1 see it in
front of me, but they wouldn't have been elaborate.
They would have just been simple.
Q. BY MS. CASPERSON: Have you actually
seen those documents?

r-- PAGE 152

r-- PAGE 150

1
2
3
4
5
6

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Now, you mentioned - and you have
that in front of you. You mentioned that when you
fulfilled the obligation to complete the discovery
request that you searched Croft &Reed's records
that were kept by you r mother or wherever you could
find them. Do you ever recall seeing this document
as a part of those records?
MS. CASPERSON: Objection. Leading and
suggestive. Assumes facts not in evidence.
Q. BY MR. OLSEN: Was this document part
of the records kept by the corporation?
A No.
Q. Who brought this litigation?
A Steel Farms.
MR. OLSEN: That's alii have.

8
9
10
11
12
13
14
15
16
17
FURTHER EXAMINATION
18 BY MS. CASPERSON:
Q. I have just a few more questions of
19
20 you, Mr. Reed. You didn't have to be a director in
21 Croft &Reed, did you?
MR. OLSEN: Argumentative.
22
THE WITNESS: You mean, was I forced?
23
24
Q. BY MS. CASPERSON: Right
25
A. No.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. I've seen her writing stuff down.
Q. During the meetings you've seen
Virginia -when you say "her," I've seen her
writing things down, that means Virginia?
A Yes.
Q. But you don't know whether those ever
got transferred as being actual minutes for
corporate meetings?
MR. OLSEN: Object as vague.
THE WITNESS: You mean, did they get typed
up separately and put into a document or Q. BY MS. CASPERSON: Not typed up. I
mean maintained somewhere and produced in this
litigation. And I'll assert to you I've seen no
such documents.
MR. OLSEN: Argumentative and assumes
facts.
THE WITNESS: I don1 know. I can check
my - check.
Q. BY MS. CASPERSON: Well, I'm just
asking you, did you actually find those documents
that you're describing to me in the corporate
records when you did your search?
A I didn1 personally.
Q. So wherever you looked for these

T&T REPORTING - (208) 529-5491
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STEEL FARMS,

INC. ,

)
)

Plaintiff,
vs.

)
)

Case No.
CV-2008-7912

)
)

CROFT

&

REED,

)
)

INC. ,

)

Defendant.
CROFT

&

REED,

INC. ,

)

)
)

Counterclaimant,
vs.

}
}
}

)

)

STEEL FARMS,

INC. ,

)
)

Counterdefendant.

)

DEPOSITION OF RICHARD K. HALE, CPA
Monday, July 27, 2009, 11 :00 a.m.
Idaho Falls, Idaho
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DEPOSITION OF RICHARD K. HALE, CPA - 07/27/09
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SHEET 3
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business?
MR. NALDER: She's just asking for your
knowledge. We don't want you to speculate. If you
know, that's great.
THE WITNESS: I'm trying to recall. I
really don't believe so. I think principally it
was Venna and Virginia.
Q. BY MS. CASPERSON: Prior to Richard's
passing did you have any kind of conversation with
any of his children regarding Croft & Reed's
business?
MR. NALDER: At this point I need to point
out that there is an accountant-client privilege
that relates to communications under IRE 515. It's
a privilege that belongs to Croft & Reed, Inc., and
its principals and Richard and Venna and their
successors, and so I'm going to interpose that
objection and assert that privilege.
But what I'm really doing is asserting
that I'm deferring that to Croft & Reed, Inc.,
Richard and Venna or their personal
representatives, because I don't want to place
Mr. Hale in a position of making inappropriate
disclosures of something that might be protected by
the attorney-client privilege.

r--
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PAGE 10

MR. GAFFNEY: You mean accountant-client
1
2 privilege.
MR. NAlDER: I'm sorry. Accountant-client
privilege.
MR. GAFFNEY: And I would join. At every
juncture we'l! be asserting privilege in this
deposition.
So I think that was a yes or no
question, so I would ask the witness to confine his
answer to a yes or no, please. If you can remember
the question.
THE WITNESS: Would you repeat the
question, please.
Q. BY MS. CASPERSON: I'm not asking you
for what those discussions were, but I'm asking you
prior to Dick or Richard's passing whether you had
consulted with any of his children with regard to
Croft & Reed's business?
MR. NALDER: That's either yes or no.
THE WITNESS: No.
Q. BY MS. CASPERSON: Did anyone from
Croft & Reed ever discuss this pending litigation
with you prior to you receiving or being served
with a subpoena?
MR. GAFFNEY: Again, that's a yes or no

PAGE 11 ---------~~-_ _

question.
THE WITNESS: Would you please repeat the
question.
Q. BY MS. CASPERSON: Prior to you being
initially served with the subpoena in this matter
for your deposition, had you ever been contacted by
anyone from Croft & Reed to discuss any knowledge
that you might have regarding this litigation?
A. No.
(Exhibit "·001 marked.)
Q. BY MS. CASPERSON: Mr. Hale, let me
hand you what's been previously marked as Exhibit
*·001 in this matter. Can you identify this
document for me?
MR. NALDER: Are you asking has he seen it
before or is he familiar with it?
Q. BY MS. CASPERSON: Let me ask you:
Have you seen it before?
MR. NALDER: Look at all of it. Don't just
assume that what you received is a complete
document
THE WITNESS: Is that a yes or a no
question?
Q. BY MS. CASPERSON: Yes. Have you seen
it before?

PAGE

1

12

A. I'm not sure I can answer it yes or

2 no..
3

Q. Explain to me why you can't answer it

4 yes or no.
5
A. Well, let me explain it this way. I
6 have seen this document but I've never seen a
7 signed version of it.
8
Q. When was the first time that you saw
9 this document unsigned?
10
A. I don't recall exactly th~ day, but
11 I'm assuming that it would have been early in 2004.
12
Q. And who provided you a copy of that
13 document?
14
A. I don't recall.
15
Q. Were you involved in its drafting?
16
A. Was I involved in its drafting? Would
17 you explain that to me.
18
Q. Were you involved at all in the
19 preparation of that document?
20
A. No.
21
Q. Were you involved with the person who
22 prepared that?
23
A. No.
24
Q. Do you know who prepared that
25 document?
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A. With Greg Ehardt, that is correct.
Q. I'm not asking you for the content of
that, but do you have a recall of specific
information that you provided to Mr. Ehardt?
A. I'll assert privilege then. I can't
answer that.
Q. Well, I think MR. NALDER: We're deferring to
Mr. Gaffney.
THE WITNESS: I'll defer to Mr. Gaffney,
because what he actually descrtbed there was what I
heard, not what I said.
MR. GAFFNEY: Just so you're clear, we're
asserting pnvilege.
MS. CASPERSON: On just whether he recalls
what he provided to Mr. Ehardt?
MR. GAFFNEY: Yes.
Q. BY MS. CASPERSON: Prior to Richard
Reed's passing away, did you have an opportunity to
observe his physical condition?
MR. NALDER: Answer that yes or no.
THE WITNESS: Yes.
Q. BY MS. CASPERSON: Did you have an
opportunity to observe his mental condition?
MR. NALDER: And I'm going to interpose an

0--
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based on any meeting that you may have had with
them shortly before he passed away, can you
describe his physical condition?
MR. NALDER: Once again, I'm not sure that
he can answer that without adopting your
representation of what was in, I guess you said, a
diary. I'm much more comfortable if you just ask
him when the last time before his death was that
you saw him and what he looked like.
Q. BY MS. CASPERSON: Let's go back. The
last time that you saw Mr. Reed, can you describe
his physical condition?
A. I did go to the Reed's home. I don'!
recall the exact date. I'm thinking it was
approximately a week or so before Richard passed
away. Richard was in bed. In my opinion our
conversation was a normal type of MR. GAFFNEY: Slow down. She just asked
you to describe him physically.
THE WITNESS: I'm sorry. PhYSically, he
was in bed.
Q. BY MS. CASPERSON: Anything else that
you noticed about his physical condition?
A. I'm trying to recall. I honestly
don't remember in terms of if there were any

PAGE 26 _ _ _ _ _ _ _ _ _ _ _ _ _- . . , - PAGE 28 _ _ _ _ _ _ _ _ _ _ _ _ _....,

objection, because I'm not sure that Mr. Hale is
qualified to express any opinion concerning mental
condition. He could potentially express what his
obseNations were of anything that was, in his
mind, normal or abnormal.
Q. BY MS. CASPERSON: During any time
frame that you were able to observe Mr. Reed before
his passing, can you describe his physical
condition?
A. Yes, I can. Do you want me to -Q. Yes, please.
A. I think that's okay.
MR. NALDER: I'd appreciate it if you would
limit it I don't know how long the relationship
was. I assume what you're trying to get at is
shortiy before his death or the last time he saw
him or something like that
MS. CASPERSON: Let me go back. I
appreciate that
Q. BY MS. CASPERSON: It Is my
understanding based on Venna's journal that you had
a meeting with Richard and Venna Reed shortly'
before the lease was executed in which my
understanding is that you went over the terms of
the lease with them. With that assumption in mind,
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intravenous tubing or anything. I honestly don't
remember that I honestly don't remember. I just
remember he was in bed.
Q. Who else was there this last time you
saw him?
A. Venna. Virginia?
MR. NALDER: You can't ask somebody else.
THE WITNESS: I'm trying to remember. I'm
trying to remember jf Virginia was there or maybe
one of her other sisters. But wben we - but when
I talked with him, it was just me and Venna and
Richard.
Q. BY MS. CASPERSON: Can you describe
how alert he was?
MR. NALDER: Once again, I'm going to
interpose an objection. I'm not sure how as a
layperson he can qualitatively say how alert
someone was.
Q. BY MS. CASPERSON: Was he able to
communicate with you?
A. Yes.
Q. And did he appear to be able to
communicate with you normally as he had done in the
past?
A. Yes.
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1 (The continued deposHion proceeded at 10:00 a.m. as
2 follows:)
3
RICHARD K. HALE, CPA
4
produced as a wnness at the instance of the
Plaintiff and having been first duly sworn, was
5
6
examined and testified as follows:
7
MS. CASPERSON: Let the record reflect
8 this is the time and the place agreed on by the
parties for the continuing deposition of Richard
9
10
Hale pursuant to the Idaho Rules of Civil
11
Procedure and the Court's order of
12
September 30th, 2009.
13
EXAMINATION
14 BY MS. CASPERSON:
15
Q Mr. Hale, for the record would you
16 state your full name.
17
A Richard Kent Hale.
18
Q Mr. Hale, as you're aware this is the
19 continuing deposition and - a couple of months ago
20 we deposed you previously. We're here today to be
21 able to have you answer additional questions that
22 the Court has ordered that you are allowed to
23 answer.
24
As I had explained to you previously,
25 when you were deposed, we have just a few rules; and
_
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I want to go over those again. The first of which
is that you and I need to be careful not to speak
over the top of one another.
If I am speaking, if you will wait for
me to finish the question; then I will allow you an
opportunity to respond so we can have a clear
record.
Second thing is, if you don't
understand something that I've asked you, please ask
me to restate it I am sure at some time in this
deposition I will ask a very poor question and you
will need me to restate it Feel free to do so;
otherwise, I will assume that you understood the
question.
If you need a break at any time, just
say so. The only thing that I would ask is that if
there is a pending question on the table, that you
answer that before we take the break.
Is there any reason why you can't
testify truthfully today?
A No.
Q Great
(Exhibit 4 mat1l:ed)
BY MS. CASPERSON:
Q Mr. Hale, let me hand you what was
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marked as Exhibit Number 4. Do you recognize that
document?
A Yes.
Q Have you had an opportunity to review
the scope of the Court's order on the Motion To
Compel?
A Yes.
Q Do you have an understanding of what
you're allowed to testify with regard to today?
A I don~ have a clear understanding. I
have an understanding.
I will do my best.
Q I appreciate that And I apologize
that you have to come back here today.
I will defer to your counsel obviously
to direct you when he believes that something is
still protected under the terms of that Court order.
Mr. Hale, when we previously deposed
you I had asked you some questions about
conversations that you had had with Kevin Steel with
regard to the 2004 lease and option to purchase. Do
you recall that?
A Yes.
Q Let me go back and ask you when the
first time you can recall having a conversation with
PAGE 72

Mr. Steel with regard to that lease and option.
A I am assuming Hwould be March, April
of 2004. I don't know the exact date.
Q Mr. Hale, I noticed that while you were
answering that you were looking at something in
front of you.
Are those notes that you prepared for
your deposition today?
A They are some notes that I prepared to
be able to answer Questions today, yes.
Q And may I take a look at those?
A No.
MR. NALDER: Let me look at them first.
This is information that you and I
discussed yesterday, correct?
THE WITNESS: Most of H, yes.
MR. NALDER: Okay. That is privileged,
attomey-client communication. It was prepared
at my request and pursuant to discussions that we
had yesterday. So if you want him to answer just
based on his memory wHhout any prompting or
reference to any notes, we can do that. But I am
not going to allow him to give these notes to
you.
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MS. CASPERSON: That is fine. I have
no objection to him using those to assist in his
answers.
BY MS. CASPERSON:
Q When you said that you think it was
March or April, was that in the year 2OO4?
A 2004.
Q And where were you when you were first
contacted by Mr. Steel?
A In my office.
Q Was this a telephone conversation?
A Yes.
Q Was there anybody else participating in
the telephone conversation other than you and
Mr. Steel that you are aware of?
A Not that I am aware of.
Q And what did Mr. Steel say to you?
A We had multiple discussions.
Q And can you tell me what those were?
A They were regarding a contract that had
been drafted by Greg Ehardt, their attorney,
regarding a lease with an option to buy some ground
from Croft & Reed, Inc.
Q What specifically did Mr. Steel say
about this lease and option to buy?

...- PAGE 74

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

~

A Specifically?
Would you be more clear.
Q What can you recall about that
conversation?
A Well, again there was not a
conversation. We had several phone calls. I don't
know how many. But during a few-week period there
were - there was more than one conversation. So to
say specifically what happened in each of those
conversations, I can not - I can not say. But the
idea of the communication back and forth from my
standpoint was from a tax standpoint; and that was
to make sure that any purchase of this land did not
happen until after July 1st, 2008.
Q Why was it that that purchase did not
need to happen until after that date?
A I could go into a lot of detail about
tax law, but MR. GAFFNEY: Well, that is a fairly
generic question. But was this something - I am
going to ask you a question, Was this something
in relation to tax strategies that you had
developed with Richard THE WITNESS: Reed.
MR. GAFFNEY: - Richard Reed. I was
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going to say Richard Hale.
MR. NALDER: Just answer that question
yes or no.
THE WITNESS: Yes.
MR. GAFFNEY: Okay. Well, then I am
going to object on privilege.
BY MS. CASPERSON:
Q Mr. Hale, how did you first become
aware that there was any plan for Croft & Reed to
sell any land to Steel Fanns?
A I believe that would be privileged.
Q Well, let me - do you just get a phone
call out of the blue from Kevin Steel and he says,
you know: I have this deal to discuss with you?
A Your question was - maybe you can read
it back. But your question was: How I first became
involved in that, and that is privileged. That is
communication with my client.
Q Okay. I am not trying to get what
those communications were. Irs just that you I.Wre
aware of the deal as a result of communications with
your client, is that correct?
MR. NALDER: I think you can answer
that generally either yes or no.
THE WITNESS: Yes.
PAGE

76

BY MS. CASPERSON:
Q And associated with that deal Kevin
Steel called you to talk about the tenns of that
lease and option, is that correct?
A Yes.
Q Lefs go back with regard to what you
recall. I understand that this has been some time
ago. You may not recall what your discussions
specifically were with Kevin Steel in tenns of the
order that they came in.
Tell me everything that you can recall
discussing with Kevin Steel about that 2004 lease
and option.
A Again, as I said, we needed to be
assured that the purchase part of it would not occur
until after July 1st, 2008.
Q Whatelse?
A A payment structure was discussed.
Q When you say "payment structure", are
you talking about an amortization schedule?
A Yes.
Q In your prior deposition we had talked
about an amortization schedule. Do you recall that?
A Yes.
Q Let me hand you what was previously
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answer that. I don't think that - again, that
was not my role in all of this. My only role in
this was to make sure that if there was a
purchase that it happened after July 1st 2008.
I was not involved in negotiating the price. I
was not involved in any of that
And so I don~ think that this amount
means anything in terms of what information I
need to give to you.
BY MS. CASPERSON:
Q Well, someone had to disclose to you
what the amount was that the intended purchase of
this property was going to be in order for you to
prepare that amortization schedule; is that correct?
A Not my job. That was not my - that
was not my job. That was not my role in this.
MR. NALDER: Richard, what she is
asking is whether or not someone ever disclosed
to you the purchase price if an option were to be
exercised. And you have to answer that question
yes or no.
Obviously, if it was the Steel's or
Ehardt, she is entttied to have you tell her
that If information came from one of your
clients, you can't disclose that.
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hundred MR. GAFFNEY: Let's back up. Thars
not what you were asked. You were asked what was
it
THE WITNESS: Okay. The amount$330,000 - excuse me. $330,006.14.
BY MS. CASPERSON:
Q In your discussions with either
Mr. Steel or Mr. Ehardt about that purchase price,
was there any dispute as between Steel Farms or
Croft & Reed about that purchase price?
MR. NALDER: I am going to interpose an
objection. I don' know how he could answer that
without tangentially disclosing some
communication he had with his client
THE WITNESS: Right.
MS. CASPERSON: I am just askinglers back it up.
BY MS. CASPERSON:
Q Did you have any discussions with
Mr. Steel with regard to a purchase price that was
different than the one you prepared in your
amortization schedule?
A No.
Q And did you have any discussions with

r--
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THE WITNESS: The information did not
come from my client. It would have come from
Ehardt or Steel.
BY MS. CASPERSON:
Q And did you use that infonnation that
either carne from Mr. Steel or Mr. Ehardt to prepare
the amortization schedule that you have in front of
you?
A Yes.
Q And based on that infonnation that was
provided to you by either Mr. Ehardt or Mr. Steel
what was your understanding of the purchase price if
the option were exercised?
MR. GAFFNEY: Again, I want to
interpose my relevance objection because we're
talking about things that never got into the
contract. But you can go ahead and answer.
MR. NALDER: He can only answer - do
you want him to refer to the document now because
he's made it pretty clear he can't answer without
doing so.
MS. CASPERSON: Yes, please.
THE WITNESS: By referencing my
amortization, that purchase price should have
been - if it were put into an agreement three

1 Mr. Ehardt of a purchase price for the option that
2 was different than the one that was indicated in
3 your amortization schedule?
4
A No.
5
Q What else can you specifically recall
6 discussing with Mr. Steel?
7
A I don' recall anything else that we
8 haven' already talked about.
9
Q The two things that you had previously
10 identified. You said that the one thing you
11 discussed with Mr. Steel, the purchase, could not
12 occur until after July 1st, 2008; is that correct?
A Thars correct.
13
14
Q And did you specifically explain to
15 Mr. Steel that the purchase or the option had to
16 occur after that date?
17
MR. GAFFNEY: I think I am going to
18
again object on privilege.
19 BY MS. CASPERSON:
20
Q I am asking you to tell me specifically
21 to the best of your recollection what you can recall
22 telling Mr. Steel about when the purchase could
23 occur.
24
MR. NALDER: I am going to interpose an
25
objection. That has been asked and answered. He
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RICHARD K. HALE, CPA
725 SOUlH WOODRUFF
P.O. BOX 1895
IDAHO FALLS, 10 83403-1895
(208) 529-9276
FAX (208) 523- 1406

To:

Greg Ehardt

Fax:

552-2518

Date: April 23,2004

Phone:

542-9292

Re:

Pages:

3, including cover

Croft & Reed / Steel

Greg:
I reviewed ltIe latest version of the contract. I have two items for you to look at.
1) The lease term is 5 payments (2004, 2005, 2006, 2007 and 2008), not four years.
2) The final payment should be $29,239.55, not $27,584.42. The amount you show does
interest ltIat should be added. See attached an amortization schedule.

not include

Please call me if you agree with me or not. We should get a final version for Richard Reed's signature
right away.
Thanks,

I
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Richard

From the d~k of...

Richard K. Hale
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04/21/2004

1

CROFT & REED / STEELE - LEASE & OPTION TO BUY
Compound Period ........ : Annual
Nominal Annual Rate .... :
Effective Annual Rate ... :
Periodic Rate .................. :
Daily Rate ....................... :

6.000
6.000
6.0000
0.01644

%
%
%
%

CASH FLOW DATA
Event
1 Loan

2 Payment
3 Payment
4 Payment

Amount

Number Period

440,000.00
40.000.00
40,000.00
29,239.55

1
1
15 Annual
1

Start Date
03/01/2004
03/01/2004
03/01/2005
03/01/2020

End Date

03/01/2019

AMORTIZATION SCHEDULE - Normal Amortization
Date

Payment

Interest

Principal

Loan 03/01/2004
1 03/01/2004
2004 Totals

40,000.00
40,000.00

0.00
0.00

40,000.00
40,000.00

2 03/01/2005
2005 Totals

40,000.00
40,000.00

24,000.00
24,000.00

16,000.00
16,000.00

384,000.00

3 03/01/2006
2006 Totals

40,000.00
40,000.00

23,040.00
23,040.00

16,960.00
16,960.00

367,040.00

4 03/01/2007
2007 Totals

40,000.00
40,000.00

22,022.40
22,022.40

17,977.60
17,977.60

349,062.40

5 03/01/2008
2008 Totals

40.000.00
40,000.00

20.943.74
20,943.74

19,056.26
19,056.26

330,006.14 /-:;.)

6 03/01/2009
2009 Totals

40,000.00
40,000.00

19,800.37
19,800.37

20,199.63
20.199.63

309.806.51

7 03/01/2010
2010 Totals

40,000.00
40,000.00

18,588.39
18,588.39

21,411.61
21,411.61

288,394.90

8 03/01/2011
2011 Totals

40,000.00
40,000.00

17,303.69
17,303.69

22,696.31
22,696.31

265.698.59

9 03/01/2012
2012 Totals

40,000.00
40,000.00

15,941.92
15,941.92

24,058.08
24,058.08

241.640.51

10 03/01/2013
2013 Totals

40,000.00
40,000.00

14,498.43
14,498.43

25,501.57
25,501.57

216,138.94

e'
J

8''lC.

Balance
440,000.00
400,000.00

'"'
S {JII'........,J.'1
lJJ-,t.~
y\
(jY'

flNfJv~<!-

r '(.//
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04/21/2004 Page 2

CROFT & REED 1 STEELE - LEASE & OPTION TO BUY
Interest
Payment
Date

Principal

Balance

11 03/01/2014
2014 Totals

40.000.00
40,000.00

12,968.34
12.968.34

27,031.66
27,031.66

189.107.28

12 03/01/2015
2015 Totals

40,000.00
40,000.00

11.346.44
11,346.44

28.653.56
28,653.56

160,453.72

13 03/01/2016
2016 Totals

40,000.00
40,000.00

9.627.22
9,627.22

30,372.78
30,372.78

130,080.94

14 03/01/2017
2017 Totals

40,000.00
40,000.00

7,804.86
7,804.86

32,195.14
32,195.14

97,885.80

15 03/01/2018
2018 Totals

40.000.00
40.000.00

5,873.15
5.873.15

34,126.85
34,126.85

63.758.95

16 03/01/2019
2019 Totals

40.000.00
40,000.00

3,825.54
3,825.54

36,174.46
36,174.46

27.584.49

17 03/01/2020
2020 Totals

29,239.55
29,239.55

1,655.06
1,655.06

27,584.49
27,584.49

0.00

669,239.55

229,239.55

440,000.00

Grand Totals
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r-- PAGE 43

PAGE 4 1

had discussions with her counsel - her attorney
with regard to this Consent?
A. She was completely shocked that they
came to her house. And I don't think she had any
knowledge of what this was about or - beforehand
or even when she was signing it.
Q. And if you'll look on the fourth page
of this document, it indicates that your mother
signed this document on or about the 10th day of
January 2006.
A. Thafs what the document says.
Q. And during that time frame, was your
mother the Director of Croft & Reed?
A. My mother was the President and
Director.
Q. And do you dispute that she was the
person who had authority to sign on behalf - or
a person who had authority to sign on behalf of
Croft & Reed?
A. She was the only person that had
authority to sign for Croft &Reed.
Q. And where do you get that information,
that she was the only person?
A. She was the President, the Director.
It was her Corporation. She owned it.
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Q. Well, you were a Corporate Officer, as
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well, correct?
A. I was her Secretary. She asked me to
be her Secretary.
Q. So, you were a Corporate Officer,
right, the Secretary of the Corporation.
A. Yes, I was the Secretary.
Q. And if you'll look at Exhibit No.5,
that is the Annual Report form for Croft & Reed,
isn't it?
A. Yes, it is.
Q. And it indicates that: Other than you
and your mother, there were no Corporate Officers
or Directors for Croft & Reed, correct?
A. Yes.
Q. And if you'll look at Exhibit No.7, we
have the same information that it was only you
and your mother who were Corporate Officers,
correct?
A. Correct.
Q. And both Exhibit 5 - Exhibit Sis
Signed by your mother and Exhibit 7 is signed by
you r mother?
A. Correct.
Q. And if you'll look at Exhibit 7, you're

the only other person other than your mother who
is a Corporate Officer, correct?
A. Yes.
Q. And during the time that you were
serving as a Corporate Officer, were you aware of
any Bylaws that existed for the Corporation?
A. No, I don't think so.
Q. Let me have you take a look at what's
been marked as Exhibit 19.
Are you familiar with this document?
A. It's Bylaws for Croft &Reed.
Q. Have you seen this document before?
A. I don't remember seeing this, but I
probably did.
Q. If you'll look at the very end page of
this document, isn't that your signature?
A. Yes, it is.
Q. And at that time, you were Secretary
for the Corporation; were you not?
A. In 2007, yes, I was the Secretary.
Q. And you signed this document on behalf
of Croft & Reed, correct?
A. Correct.
Q. And you weren't a Director, correct?
A. Well, this was in 2007. My mother
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probably passed away then.
Q. Correct If you can go back to Exhibit
8, you'll see who the Directors and Officers of
the Corporation are.
A. On Exhibit 8?
Q. Yes, I'm sorry, Exhibit 8.
A. Okay.
Q. And you were still the Secretary of the
Corporation, correct?
A. Yes.
Q. And as the Secretary of the
Corporation, you signed the Bylaws, correct?
A. Yes.
Q. Okay. I thought you had previously
told me that you didn't have authority to sign;
that only your mother did because she was a
Director and the President
A. She never gave me the authority to sign
for Croft & Reed.
Q. And, so, you're saying that Croft &
Reed gave you authority to sign this as Secretary
in 2007?
A. When my brothers and sisters and I
inherited the Corporation.
Q. And did the Directors have a meeting to
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actually give you that authority?
A. We discussed it over the phone who
would be the President and the Directors and the
Secretary. And we made that decision.
Q. And they specifically gave you
authority to sign on behalf of the Corporation
then.
A. Yes.
Q. Okay. And there are minutes to reflect
that meeting?
A. It was a phone conversation and I
didn't write minutes for phone conversations
usually.
Q. Did your mother ever specifically tell
you that you had no authority to sign on behalf
of the Corporation when you were the Secretary?
MR. OLSEN: Asked and answered.
A. She did not ever say those words.
BY MS. CASPERSON:
Q. If you'll go back to Exhibit No. 10, if
you'll look at the second paragraph, there's a
reference to what we'd previously looked at as
Exhibit 3, the Lease and Option to Purchase. Do
you see that?
A. In the second paragraph?
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1
Q. Yes. The first paragraph after
2 Recitals.
A. Okay.
3
4
MR. OLSEN: Speculation.
5 BY MS. CASPERSON:
6
Q. Do you see here where it indicates that
7 the Lease and Option to Purchase will run from
8 the 24th day of April of 2004 and ends on the
9 first day of March 2009?
A. That's what it says.
10
Q. And your mother signed this documen~
11
12 didn't she?
A. Yes, she did.
13
Q. And if you'll look at Exhibit No. 12 14
15 I'm sorry,l should have said Exhibit No. 11.
You previously testified that there was
16
17 an issue that had come up about whether the
18 Steels could Sublease the property, correct?
19
A. Yes.
Q. And that you had, on behalf of Croft &
20
21 Reed, had conversations with Mr. Hale and Mr.
22 Eskelson with regard to the Sublease, correct?
23
A. Yes.
24
Q. Is this the Sublease that you were
25 previously referring to?
www.TandTReporting.com

A. Yes.
Q. And this document was reviewed by Croft
& Reed's legal counsel, correct?
A. Yes.
Q. And, if I understand Croft & Reed's
position, it's that Mr. Eskelson approved and
provided authority or recommendation that your
mother execute this documen~ correct?
A. Could you repeat that?
Q. It's my understanding, from Croft &
Reed's poSition, that Mr. Eskelson reviewed this
and approved your mother signing this documen~
correct?
MR. OLSEN: Speculation.
A. I guess, yes.
BY MS. CASPERSON:
Q. Well, didn't you - weren't you the one
who had those conversations with Mr. Eskelson?
MR. OLSEN: Vague.
BY MS. CASPERSON:
Q. Without telling me about any of the
conversations that you had, weren't you the
person who had those conversations with Mr.
Eskelson?
MR. OLSEN: Vague and ambiguous.
PAGE 48

A. He said it was okay for her to sign it.
1
2 But, ultimately, it's her decision whether she
3 signs it or not
4 BY MS. CASPERSON:
Q. Did your mother choose to execute this
5
6 document?
A. Yes, she chose to.
7
Q. And if you'll look at Page 11 of this
8
9 Sublease, is that your mother's signature?
A. Yes.
10
11
Q. If you'll go back to Page 2 of the
12 Sublease, there's a lengthy paragraph that starts
13 that section, but if you look about in the middle
14 of that towards the end, it indicates, from my
15 reading of this, that the Walkers could
16 potentially sublease this property from the
17 Steels up through the 14th day of February 2009?
A. That's what it says.
18
19
Q. And you would agree with me that the
20 Steels could not sublease to the Walkers
21 property that they didn't already have a Lease
22 on, correct?
23
MR. OLSEN: Calls for a legal
24 conclusion.
25
A. Rephrase that.
T&T REPORTING
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BY MS. CASPERSON:
Q. If the Steels didn't have a Lease on
Croft & Reed's farm property that went up through
the 14th day of February 2009 or later, they
certainly couldn't sublease it to the Walkers,
correct?
MR OLSEN: Legal conclusion and
argumentative.
A Could you say it again?
BY MS. CASPERSON:
Q. My position is just that if the Steels
didn't have a Lease on Croft & Reed's property,
they couldn't tum around and sublease something
that they didn't have to the Walkers.
MR OLSEN: Same objection.
A That's what this says.
BY MS. CASPERSON:
Q. Well, this says that the - this
Sublease can go through - up through the 14th
day of February 2009, correct?
A Thafs what this says.
Q. And this is a Sublease from - between
the Walkers and the Steel Farms, correct?
A Yes.
Q. If you'll tum back to Exhibit No.3.
PAGE 50
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He just said: I need you to signinitial this.
And I said: I do not have the
authority to sign for Croft & Reed.
And he wanted me to do it anyway.
BY MS. CASPERSON:
Q. Okay. Why did you sign it then?
A I was being trusting. He was standing
right in front of me at my door and told me to
sign it anyway.
Q. If you didn't think you had authority
to sign i~ why could anyone convince you to sign
a document that you claim you don't have
authority to do?
MR OLSEN: Argumentative.
A Well, I had just gotten through telling
him I didn't have the authority.
And he wanted me to sign it anyway,
which didn't make any sense either.
BY MS. CASPERSON:
Q. Were there any Bylaws that Croft & Reed
had, that you're aware of, that said that the
Secretary or an Officer of the Corporation didn't
have authority to sign?
A I wasn't aware of the Bylaws; not even

r-- PAGE 52
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If you'll look at Page 2.
I think you previously testified that
the initials that appear on this page, that
V.R.M., are your initials, correct?
A Yes.
Q. And March 2008 has been crossed out and
there's 2009, correct?
A Yes.
Q. And there also appears some other
initials on this page.
Do you know who those are?
A Kevin Steel.
Q. Okay. Now, you have previously
submitted some sworn testimony in this case tha~
even those are your initials, that you were
somewhat coerced to sign this document
Is that a fair statement?
A Define coerced.
Q. That you signed this against your will?
A. I was trusting of Mr. Steel.
Q. And you're saying that he told you
something that was incorrect?
MR OLSEN: Misstatement
A He didn't explain much of anything to
me.
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at that time - that there were Bylaws.
Q. Well, I guess that's one of my
questions, too: Other than the Bylaws that we
previously looked at that were entered into in
2007, are you ware of any Bylaws that existed for
Croft &Reed?
A Would you repeat that?
Q. Other than the Bylaws that we
previously looked at that you signed in 2007 A Okay.
Q. - that was Exhibit 19, are you aware
of any other Bylaws that existed for Croft &Reed
prior to that time?
A I didn't know of any.
Q. Have you seen any?
A No.
Q. And you looked through you r parent's
records, correct?
A Correct
Q. And you were the Secretary of the
Corporation at that time.
A Yes.
Q. And you're not aware of any other
Bylaws that existed, correct?
A Yes.
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Q. And your mother had never specifically

told you you didn't have authority to sign,
correct?
MR. OLSEN: Asked and answered.
A. She never told me I had authority to
sign.
BY MS. CASPERSON:
Q. And she never told you that you didn't
have authority to sign either.
A. It was not a conversation that we ever
had.
MS. CASPERSON: Would you mark this?
(Exhibit No. 24 marked.)
BY MS. CASPERSON:
Q. Let me hand you what's been previously
marked as Exhibit No. 24.
MR. OLSEN: Do you want the one with
your notes on it?
MS. CASPERSON: Yes, please.
BY MS. CASPERSON:
Q. If you'll look at Paragraph Number 7,
you state in this sworn Affidavit - and tell me
if I read this correctly - CRI has nothing in
its records, nor has any reason to believe that
the term of the Lease was to be anything
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BY MS. CASPERSON:
Q. Okay. And explain to me how you can
testify today that you didn't have any reason to
believe that that Lease Agreement was supposed to
go beyond the date of March 1, 2008.
MR. OLSEN: Argumentative.
A. I never read this document before
Nathan had given it to us.
BY MS. CASPERSON:
Q. So, you're saying that you signed this
Affidavit prior to ever seeing this Consent?
A. I saw this, but I have -I never read
it.
Q. Okay. So, now looking at this Consent
to Assignment of Lease, would your testimony be
today that you could not truthfully state what is
indicated in Paragraph 7 of your Affidavit?
MR. OLSEN: Argumentative.
A. Would you repeat the question?
BY MS. CASPERSON:
Q. Well, now that you've had a chance to
read the Consent to Assignment of Lease and
you've seen that your mother agreed that the term
of the Lease would be from April 24th until the
1st day of March 2009, is your testimony in

r-- PAGE 54
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different than what is plainly stated in the
Lease, which was from the effective date of April
22,2004 to March 1st of 2008.
A. What was your question again?
Q. Is that still your sworn statement
today?
A. Yes.
Q. Now, Ms. Mathews, we previously looked
at Exhibit No. 10. Do you recall that?
And you indicated to me that your
mother's signature is on this Consent and
Assignment of Lease, correct?
A. Yes, her signature is on there.
Q. And you also indicated to me that she
was the only person who - at least you're
asserting today who had authority to sign for
Croft & Reed at that time, correct?
A. Yes.
Q. And your mother indicated in the
Recitals of this Consent to Assignment of Lease
that the period of that Lease Agreemen~ as
reftected in Exhibit 3, was to go from April to
the 1st day of March 2009, correct?
MR. OLSEN: Speculation.
A. That's what it says.
www.TandTReporting.com

Paragraph 7 of your Affidavit accurate?
MR. OLSEN: Speculation and
argumentative.
A. I don't know if this document, I would
consider, as being a legal document if my mother
didn't have the chance to have her attorney look
at it.
I don't even know if she read this
document before she signed it.
I didn~ know anything about this
document and I don~ even know if it's - you can
argue that ifs her Signature and I can say ij's
her signature, but I don't know if she really had
an opportunity to understand it before she even
signed it.
BY MS. CASPERSON:
Q. But you don't know that she didn't have
that opportunity either, correct?
A. She didn't know anything about this
till the day that Kevin Steel and Doug Steel
showed up at her door and drove her to the bank.
Q. Okay. So, are you saying, again, that
they coerced her to sign this document?
MR. OLSEN: Speculation.
A. I don't know if they coerced her.
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BY MS. CASPERSON:
Q. Well, your mother had consulted with
legal counsel before, hadn't she?
MR. OLSEN: Vague.
A At what pOint?
BY MS. CASPERSON:
Q. Any time during her lifetime, she's
consulted with legal counsel before.
A Yes, my parents did.
Q. Okay. And Croft & Reed had sought
counsel from both an attorney and an accountan~
correct?
A At what time?
Q. At any time during the time that they
had this Corporation.
A Yes.
Q. So, your mother was free at any time to
say: You know, I'm not comfortable signing this.
Let me take it to my attorney.
MR. OLSEN: Speculation and
argumentative.
A. I don't know what she was feeling. I
know that she was very uneasy and she felt very
uncomfortable at the bank sitting with these two
men who had driven her to the bank.
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I felt sorry for her. And I don't know
what she was going through at that time because I
wasn't there.
BY MS. CASPERSON:
Q. Who else was supposed to act on behalf
of the Corporation?
MR. OLSEN: Argumentative.
BY MS. CASPERSON:
Q. You said that you were the only
Corporate Officer other than your mother,
correct?
A. Yes.
Q. And she was the one who supposedly had
sole authority to sign on behalf of the
Corporation, correct?
MR. OLSEN: Argumentative.
A. Yes.
BY MS. CASPERSON:
Q. So, who else were Kevin and Doug
supposed to deal with other than your mother?
A. She should have been given an
opportunity to review a legal document with her
lawyer.
I don't do anything without -I don~
sign legal documents without consulting a lawyer.
www.TandTReporting.com
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Q. But that was your mother's choice.

MR. OLSEN: Argumentative and
speculative.
A I don't know if she was given the
choice, if they told her she could call the
lawyer or not I was not there.
BY MS. CASPERSON:
Q. But she could have called her lawyer,
if she had wanted to.
MR. OLSEN: Speculative.
BY MS. CASPERSON:
Q. She could have refused to sign it
MR. OLSEN: Speculative and compound.
A I was not there. I don~ know.
BY MS. CASPERSON:
Q. I'm just asking you: Could she have
refused to sign it?
MR. OLSEN: Speculative.
A. I don't know. I was not there.
BY MS. CASPERSON:
Q. I know that you weren't there, but
anyone could refuse to sign a documen~ correct?
MR. OLSEN: Argumentative.
A. Yes.
BY MS. CASPERSON:
PAGE 60

Q. So, after you learned that your mother

had signed this documen~ what actions did you
take to address these concerns you had?
A I didn't ever know that she Signed this
document
Q. But you knew she signed something.
A. And I didn't know what it was.
Q. Did you ever call up Kevin or Doug and
say: Hey, I understand my mom signed something
today. Can I get a copy of that?
MR. OLSEN: Argumentative.
A. She told me that Zion's Bank would
provide her with a copy.
I called Zion's Bank and they said they
didn't know anything about it.
BY MS. CASPERSON:
Q. Okay. Did you ever call Kevin or Doug
to say: What was Signed?
A. The first conversation that I had with
Kevin, he brought up this Sublease. I thought it
was about - something about the Sublease.
Q. Okay. So, it's fair to say you never
called Doug or Kevin to get a copy of what your
mother said she had signed.
A. No, I never asked that
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BY MS. CASPERSON:
Q. But you've just looked at two documents
signed by your mother in which she indicated that
Lease was supposed to run till 2009.
MR. OLSEN: Argumentative.
Speculative.
How long are we going to go down this
line of questioning? You're just aSking the same
thing over and over again.
MS. CASPERSON: I have a witness who
clearty doesn~ understand what I'm asking.
If you'd like to take her out and
explain more of what I'm asking herWe can do this on cross-examine at
trial somewhere else where someone will clearty
understand.
MR. OLSEN: You can do it on
cross-examine.
But we're here to find out information.
We're not here to, you know, badger the witness.
MS. CASPERSON: I'm not trying to
badger her.
MR. OLSEN: She's here to give you
information; not for you, you know, to try to
corner her into your legal conclusion about
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something.
MS. CASPERSON: It's not a legal
conclusion that we're fighting about. It's a
factual statement.
And I'm giving her an opportunity to
correct a statement that MR. OLSEN: You've asked her, at least
10 times, the same question.
So, let's move on and let's get what
information that she knows. That's what the
deposition is MS. CASPERSON: I'll ask it as many
times as I need to to make sure that she
understands. Okay?
Now, if you want to take a break here
and go through it with her so you understand that
she fully understands what I'm asking her MR. OLSEN: No. This isnl my
deposition, but you - you know, you can only you can1 ask the same question over and over
again MS. CASPERSON: I can when she MR. OLSEN: - to the point where MS. CASPERSON: I can when MR. OLSEN: - you're trying to break
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her down MS. CASPERSON: - she indicates that
she doesn~ understand.
MR. OLSEN: - you know, so She's just giving you her best answers.
So, my suggestion is that you move on, and, you
know, let's cover the other information.
MS. CASPERSON: Okay.
BY MS. CASPERSON:
Q. I'll ask you one last question on this,
Ms. Mathews.
Do you still believe your statement in
Paragraph 7 of your Affidavit is true and
correct?
A. To my knowledge, yes.
Q. And you understand you're under oath.
A. Yes.
Q. In Paragraph 8 of your Affidavi~ you
state here - and tell me if I read this
correctly - notwithstanding my position as
Secretary, I was not given any management or
signature authority for CRI; is that correct?
A. Yes.
Q. If you'll look to Exhibit 8, is that
your Signature on this Annual Report?
PJIIGE 72

A Yes.
Q. And if you look to Exhibit 9, is that
your signature on Exhibit 9?
A. Yes.
Q. And although we've been through tha~
if you'll look to the very last page of Exhibit
9 - or 19, sorry -I think you previously
stated that that was your signature on the last
page of these Bylaws, as well.
A. Yes.
Q. If you had no authority as the
Secretary for CRI to sign documents, why were you
signing these documents?
A I was told I had the authority.
Q. You had previously talked about a
conversation that you had had with Kevin Steel on
the day that he came to your house and you put
your initials on this Sublease. Do you recall
that - or not the Sublease, but the Lease and
Option to Purchase.
A. Yes.
Q. Okay. And isn't it true when Mr. Steel
came, he explained that this date was
inadvertently wrong in this Lease and that there
was a typo?
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MR. OLSEN: Assumes facts not in
evidence. Speculation.
A. If I recall correctly, he said
something about something was wrong with the
Lease, I need you to initial it.
I said: I don~ have the authority to
initial anything.
He kind of looked at me and was, like:
Well, just do it anyway.
Thats what I recall that happened.
BY MS. CASPERSON:
Q. Isn't it true that you had previously
had a conversation with Mr. Steel in which you
told him not to deal with your mother anymore,
but to come directly to you?
A. I told Mr. Steel that he could call me
and not my mother.
Q. And you specifically told him not to
call your mother, correct?
A. Because my mother asked me to.
Q. Okay. So, you told him to deal
exclusively with you and not with you r mother.
MR. OLSEN: Misstatement of testimony.
BY MS. CASPERSON:
Q. Correct?
PAGE 74

A. I was doing what my mother wished.
Q. Within that direction that she had
given you, who else could Mr. Steel have gone to
then on that day?
MR. OLSEN: Argumentative.
A. He could have asked me if it was all
right to go to mother's and have her sign a
paper.
BY MS. CASPERSON:
Q. Okay. And you could have also said:
Why don't we take it down to mother's and let's
see what she wants to do, correct?
MR. OLSEN: Argumentative.
A. The thought didn1 enter my mind at the
time. I was feeling very uncomfortable.
BY MS. CASPERSON:
Q. In what way were you feeling
uncomfortable?
A. That he wanted me to sign a document
that I just told him that I didn1 have the
authority to sign.
Q. But that you did sign.
A. Yes, I did.
Q. After you signed this documen~ did you
call up your mother and say: Hey, Kevin just
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stopped here and I signed a document for Croft &
Reed?
A. I would not have said that
Q. Did you have a conversation with her at
all?
A. I talked to my mother about all the
things that Kevin would call me or talk to me
about.
Q. But that's not what I asked you.
I asked you if you had a conversation
with your mother specifically about you putting
your initials on this Lease.
A. I don't recall that exact conversation.
Q. If you didn't think you had authority
to sign i~ why wouldn't you go back to the
person you claim had authority to sign and say:
I just did this?
MR. OLSEN: Argumentative.
BY MS. CASPERSON:
Q. Is it okay?
MR. OLSEN: Argumentative.
A. Well, I just told him I didn't have the
authority. I didn't think that it would have
meant anything.
BY MS. CASPERSON:
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Q. You didn't think putting your initials
down on a document would mean anything?
A. Because I told him I didn~ have the
authority.
Q. But by signing i~ you're indicating
that you do have authority, aren't you?
A. No.
Q. Okay. So, you Signed it and then you
didn't take any action to address it with your
mother, correct?
A. I'm sure I told her at some point, yes.
Q. And did she say: Oh, you shouldn't
have done that?
A. I don1 recall the conversation.
Q. But you never took any action to go
back to Kevin and say: Hey, I think we need to
fix this. I didn't have authority to sign.
You're going to have to deal with my mother.
A. I had already told him that I didn't
have the authority to sign. I wouldn't need to
repeat myself to him.
Q. Well, you told him that you didn't have
authority to sign, but then you went forward and
did it anyway.
MR. OLSEN: Asked and answered.
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A. He didn~ seem to care whether I had
authority or not because he wanted me to do it
anyway.
BY MS. CASPERSON:
Q. Well, didn't he explain to you that he
was the Secretary of a Corporation and he had
authority to sign?
MR. OLSEN: Assumes facts not in
evidence.
A. He didn't say anything like that to me.
BY MS. CASPERSON:
Q. He never explained that it was his
understanding that an Officer of a Corporation
has authority to sign on its behalf?
A. He never told me that.
Q. But he did tell you that it was his
understanding that you did have authority to
Sign.
A. I don't recall him ever saying that.
Q. I thought you had already testified
that that's what he did tell you.
A. He never asked me if I was I don~ recall. I don't recall you
ever asking me anything about what you just said.
Q. Okay. So, you're saying he didn't
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explain to you that he thought you had authority
to sign?
A. No. I don~ recall ever Q. He just stuck it in your face and said:
Sign it?
A. Yes.
Q. And you just did it.
A. I told him I didn't have any authority
to sign on Croft & Reed's behalf.
And he told me to do it anyway.
Q. Okay. With all due respect, Ms.
Mathews, if someone asks you to do something that
you don't have authority to do, why wouldn't you
say no?
A. Well, my question would be: Why didn~
he just ask me then who does have the authority?
Q. But you had already told him not to
deal with your mother, correct?
MR. OLSEN: Argumentative.
A. I asked him to call me and not my
mother, yes.
BY MS. CASPERSON:
Q. Okay.
A. Because my mother asked me to.
Q. Looking at this Lease Agreement, if
www.TandTReporting.com
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you'll tum to where the Option is set out. It's
on Page 9.
MR. OLSEN: What exhibit? Is this No.

3.
MS. CASPERSON: This is 3.
BY MS. CASPERSON:
Q. If you'll look to the top of Page 9 and you might have to go back to Page 8 to read
this full sentence. It's the last full sentence
on Page 8.
It says: The Option shall mature on
July 15, 2008 and may thereafter be exercised
here as provided.
If the Lease terminates on March 1st of
2008, there's no ability for the Steels to
exercise the Option that was set forward in here,
is there?
MR. OLSEN: Legal conclusion and
argumentative.
A. Would you repeat the question?
BY MS. CASPERSON:
Q. If the Lease ends on March 1st of 2008,
there's no ability for the Steels to exercise an
Option on July 15 of 2008, correct?
MR. OLSEN: Legal conclusion.
PAGE 80

A. That's what this - the paper says.
BY MS. CASPERSON:
Q. Okay. So, there's clearly a problem
within the Lease. Wouldn't you agree?
MR. OLSEN: Legal conclusion.
A. Yes.
BY MS. CASPERSON:
Q. And isn't it true that on the day that
Mr. Steel came to your house, he explained the
problem that was in the Lease, correct?
A. No.
Q. You're saying he didn't explain
anything to you about why he needed your
initials.
A. Alii recall him saying was that there
was a problem. He did not explain further than
that.
And I had never even read the Lease. I
did not have a copy of the Lease in my
possession.
Q. So, you put your initials on something
that you had never read.
A. That's correct. I did not have a copy
of the Lease. It was in my mother's posseSSion.
Q. Well, he provided you a copy, correct?
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of it.
Q. Isn't this the letter you refer to in
your Corporate minutes that you discussed with
Mary and Rich that you approved for your attorney
to send?
A. I would assume so.
Q. Can you explain to me why this letter
would seek to terminate a Lease that Croft & Reed
believed had already expired?
MR. OLSEN: Lack of foundation.
A. Could you repeat the question?
BY MS. CASPERSON:
Q. Well, go ahead and review this
document, to the extent that you're not familiar
with it
A. I asked you to repeat your question
before.
Q. What I'm asking you is: Can you
explain to me why Croft & Reed was seeking to
cancel a Lease that you claim was expired in
2008?
MR. OLSEN: Argumentative. Plus,
you're asking her to answer questions on a letter
that she didnl write and she didnllook at.
MS. CASPERSON: Her notes indicate and
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r-- PAGE 14 3
Q. If you could go ahead and answer that
1

PAGE 141

question as to why, to the best of your
knowledge, Croft & Reed would attempt to cancel a
Lease that they now claim expired in 2008.
MR. OLSEN: Argumentative and calls for
a legal conclusion.
A. Again, I have to go back and say that I
thought you were talking about a different time
and a different document when we started this
whole part of this conversation.
As to why we did not accept their
offer, they broke the Lease in account of the
illegal dumping on the property.
They did not have a legal description
- correct legal deSCription of the property on
it.
And those are a few of the things that
I can recall right now.
BY MS. CASPERSON:
Q. Well, isn't it true the claim of
illegal dumping on the property, that that was
never raised by Croft & Reed until after the
Steels attempted to exercise the option?
MR. OLSEN: Argumentative.
A. Yes.
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she's already testified that they reviewed this
record.
MR. OLSEN: She said that she reviewed
portions of this record. So, you're asking her
to comment on a letter that I sent.
MS. CASPERSON: I understand that, but
you are the agent for Croft &Reed and she is the
representative.
MR. OLSEN: But we're referring to this
document here that she did not draft. It's going
to be - you know, there's not going to be any
foundation for her to comment on what's in the
document.
MS. CASPERSON: You are her counsel.
I'm assuming that she approved, through Croft &
Reed, you making this position. I think I'm
entifled to ask that
MR. OLSEN: You can ask her.
I'm just going to state the objection
that her assessment of anything that's written in
this letter is - you know, lacks foundation in
personal knowledge and is totally useless
testimony.
But you can answer the question.
BY MS. CASPERSON:
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BY MS. CASPERSON:
Q. Okay. And you had already attempted to
resolve that issue with the Walkers, correct?
A. Yes, I contacted Walkers.
Q. And isn't it true also in this letter
that there's no indication of your current claim
that you didn't have authority to initial the
Lease?
MR. OLSEN: No foundation.
A. I haven't read this document
word-for-word.
BY MS. CASPERSON:
Q. Well, go ahead and take a look at it
MR. OLSEN: I still just raise my
objection that you're going to have her read a
letter that she didn1 write, that she has no
personal knowledge of, right here, and then have
her comment on it?
MS. CASPERSON: All I'm asking her to
do is indicate whether you asserted anything in
that letter about her claim now that she didn't
have authority to initialMR. OLSEN: She canl comment on what
I'm asserting.
MS. CASPERSON: She certainly can.

T&TREPORTING

5~3

(208) 529-5491

I
I
I
I
I

I
I
I
I
I
i
I
I
I
I
I
I
I
I

DEPOSITION OF VIRGINIA MATHEWS - 04/03/08
r- SHEET 37

1
2

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PAGE 14 5

MR. OLSEN: You've got to ask her what
she knows.
MS. CASPERSON: Just state your
objection.
MR. OLSEN: All right. We're four
hours into this almost and let's just get the
stuff that's useful. That's all I'm suggesting.
A. What was your question?
BY MS. CASPERSON:
Q. I asked you: Is there anything in that
letter that indicates your current claim that you
didn't have authority to initial the Lease to
change the date from 2008 to 2009?
MR. OLSEN: Object as argumentative and
legal conclusion.
A. No.
BY MS. CASPERSON:
Q. If you'll take a look at the third page
of this document
Can you explain to me what this is?
A. It's descriptions of mother's property
that we would get on those little cards that came
for taxes.
Q. And let me clarify, this is Page 3 of
Exhibit 26.
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When you say it's a description of
mother's property, are you saying that there were
several different properties that were owned by
your mother?
A. Yes.
Q. And which of these properties is the
farm property owned by Croft & Reed?
A. Number 1.
Q. And when did you prepare this document?
A. I wrote 11/5/04, but I don~ know if
that's the date that I did it. I don't know if
that was referring to when I did it or something
else.
Q. And you have no recollection of when
you did this?
A. Not any - my best guess would be when
we got the tax assessment little things in the
mail that you have to Q. Well, you get those every year. So,
that WOUldn't tell me which year that you would
have done it in.
A. It would have probably been - my guess
would be '04.
Q. And this is the same notebook that you
say that you kept to deal with some of your
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mother's business?
A. Yes.
Q. And do you know when you would have
made any of the other entries on this document
after the first one?
A. Meaning Number 1?
MR. OLSEN: Vague.
BY MS. CASPERSON:
Q. Right
A. When we were doing her taxes, we
probably - I probably wrote down for all of them
the description so I could keep track of which
was for which card.
I might have added some of these acres
to some of these properties at other times.
I added how much her taxes were at her
home. I don't know when I did that.
There's a math calculation. I don't
know when I did that.
I probably wrote grassland after
talking to the - for some CRP people - is it
the Department of Agriculture office or
something?
Q. Let's look at the next page of the same
exhibit Can you explain to me what this
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notation is?
A. My parents had a home out by the farm.
And after my - when my dad's condition got
really poor, they moved to town and then we - my
mother had us sell the home out on the desert.
When they did the deSCription to sell
the property, we needed to buy a strip of
property from Mary Lou Demmot to, I guess, make
it correct for selling.
Q. Okay. And what is the purpose of you
writing this notation? Just to describe what had
taken place?
A. Well, actually, it looks like my
sister, Mary's, handwriting. She wrote it in the
notebook.
Q. In the same notebook that you did
business for your mother?
A. Yes.
Q. Why would your mother have one of her
daughters write in there versus herself?
MR. OLSEN: Speculation and vague.
A. She never wrote in the notebook.
BY MS. CASPERSON:
Q. But she was asking other people to
write in there for her?
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A. Those are my personal thoughts.
Q. And when were these written?

A. My guess is that it's probably about
the same time that Exhibit 25 was being written.
Q. Let's look at Page 7 of the same
document.
Looking at this first entry where It
has IRA, can you tell me what that entry's about?
A. My guess is that it says: IRA. My
mother had an IRA account.
Q. And you don't recall what this entry
had anything to do with?
A. Not unless it had to do with the IRA.
Q. What about the second entry that
starts: Blair Walker?
A. And what was your question about?
Q. What the purpose of this entry was.
A. Ifs -I believe it's just the same
thought that I put on my other paper.
Q. And do you have any explanation as to
why you would express that twice?
A. 'think that I thought maybe I'd lose
my paper and I should put everything in one
place. So, I started writing it in a notebook
that I knew where I would be able to find.
PAGE 1 54

Q. Okay. What about the last entry, can

you read that for me first?
A. Russ - out loud?
Q. Yes, please.
A. Russ said it was our intent that we
were going to reject Steels' offer.
Russ believed Steels had no authority
to make any negotiations with Walkers to make a
purchase, let alone accept earnest money.
Walkers thought Steels owned the farm
and they had no authority -I donl know what
that word is - earnest money.
Q. What can you tell me about any
discussions that you had had with regard to that
topic that's expressed?
MR. OLSEN: Vague.
A. Well, I remember, after talking to
Blair Walker on the telephone - and I was
completely shocked at what he said - and I asked
my husband if he WOUld, please, talk to Blair
Walker because I couldnl believe what I was
hearing.
And part of this is probably what my
husband and I were discussing about our
conversation with Blair Walker.
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Blair Walker said that he had given
Steels earnest money and we asked him how much he
had given them and he wouldn~ tell us.
BY MS. CASPERSON:
Q. I'm assuming that this is the time that
you didn't know that your mother had signed the
Consent to Sublease.
A. The Sublease - which MR. OLSEN: Vague.
BY MS. CASPERSON:
Q. What I'm asking you is: I'm assuming
at that time, because you didn't think the Steels
had authority to provide anything to the
Walkers - if I understand your notation and your
testimony correctly - is that you didn't know
that your mother had signed the Consent to the
Sublease.
MR. OLSEN: Vague and compound.
A. Well, in my husband and I's
conversation, we thought that in the Lease it
said that the property couldn't be sold to
somebody else.
BY MS. CASPERSON:
Q. Couldn't be sold or subleased?
A. I believePAGE 156

MR. OLSEN: Compound.

A. - we were talking about being sold.
BY MS. CASPERSON:
Q. Okay. Look at the next page. Can you
explain to me what these notations are?
A. I believe these are notes I took when I
did taxes with Richard Hale.
Q. Okay. And in these notes, you have
indicated on here Actually, let me have you read that
since some of it's difficult to read.
A. Aloud?
Q. Yes, please.
A. I called -I call, tell them to make
check out to Croft &Reed, Incorporated.
Croft &Reed. Last Lease payment March
2008, 40,000.
After March 1, can payoff.
$330,006.16.
Go for mid-July.
Call, check out Croft & Reed.
Checking account, Croft & Reed,
Incorporated.
Employer Identification Number
82-0265998.
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1993, which is the
page previous?
A. I can't tell if any of the numbers are
his handwriting over here on the last four
columns, butAnd he did not write: Interest income
or he didn1 write: First Interstate, any of
that at the bottom part He didn't write that
Q. And, once again, you don't recognize
that handwriting?
A. No.
MS. CASPERSON: Lers mark that.
(Exhibit No. 28 marked.)
BY MS. CASPERSON:
Q. Let me hand you what's been marked as
Exhibit No. 28.
Do you recognize this document?
A. It appears it's answers to questions
that we were given.
Q. And have you seen this document before?
A. Yes, I believe so.
Q. And if you look at the very back page
of this documen~ is that your Signature that
appears on the Verification page?
A. Yes.

2
3
4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PAGE 166

And at the time you signed this
documen~ you were the Secretary for Croft &
Reed?
A. Yes, I am the Secretary.
Q. And you also were when you signed this
documen~ correct?
A. Yes.
Q. If you look at Page 9 of this documen~
the first full paragraph of this document
states - and tell me if I read this correctly Steel Farms took advantage of the weak condition
of Dick Reed, who was terminally ill and in
Hospice care when he signed the Lease Agreement.
Steel Farms also coerced Venna Reed
into signing documents when she was in a feeble
condition.
Did I read that correctly?
A. Yes.
Q. Tell me what Steel Farms did to take
advantage of your father.
A. I think that they prepared a document
that was only for their benefit and gain, and
that he wasn1 in a condition to sign any legal
documents in that stage of his life.
Q. You weren't there when he signed i~
Q.
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correct?
A. Correct.
Q. You weren't Involved in the
negotiations, correct?
A. Yes.
Q. Your father, at the time, was the
President of the Corporation, correct?
A. Yes.
Q. You're aware, from your mother's
journal, that Richard Hale also consulted with
your father.
MR. OLSEN: Speculation.
BY MS. CASPERSON:
Q. Correct?
MR. OLSEN: Speculation.
A. From the journal, it says that, yes.
BY MS. CASPERSON:
Q. What did Steel Farms do to coerce your
mother into signing documents when she was in a
feeble condition?
A. I think showing up at someone's door
and telling them to go sign some papers and
driving them to the bank is not a - is not a
nice or good thing to do to a person.
Q. Are you saying that your mother was in
PAGE 168

a feeble condition at that time?
A. Yes.
Q. As an Officer of the Corporation, why
did you continue to have her be the President?
MR. OLSEN: Argumentative.
A. It wasn't my decision.
BY MS. CASPERSON:
Q. So, your mother didn't believe she was
in a feeble condition.
MR. OLSEN: Speculation.
A. I don't know what my mother thought.
BY MS. CASPERSON:
Q. She continued to have herself serve as
the Director of the Corporation, correct?
A. Yes.
Q. Okay. And didn't you state in your
Affidavit that you submitted in this case that
she was the only one who had authority to sign
anything?
A. Yes.
Q. So, explain to me how you can say, on
one hand, she was too feeble to sign anything;
bu~ on the other hand, she was the only one who
could.
MR. OLSEN: Argumentative.
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Facsimile: (208) 529-9732
Attorneys for Defendant/Counterclaimant, Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Case No.: CV-08-7912

Plaintiff,
vs.
CROFT & REED, INC.,

AFFIDAVIT OF COUNSEL

Defendant.
CROFT & REED, INC.
Counterclaimant,
vs.
STEEL FARMS, INC.; DOUG STEEL,
individually; and KEVIN STEEL,
individually,
Counterdefendants.

STATE OF IDAHO
ss.
Count of Bonneville

Nathan M. Olsen, having been duly sworn on oath, deposes and states:
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Michael D. Gaffney, ISB No. 3558
Nathan M. Olsen, ISB No. 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732

Attorneys for Defendant/Counterclaimant, Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Plaintiff,

Case No.: CV-08-7912

vs.
AFFIDAVIT OF COUNSEL

CROFT & REED, INC.,
Defendant.
CROFT & REED, INC.
Counterclaimant,
vs.
STEEL FARMS, INC.; DOUG STEEL,
individually; and KEVIN STEEL,
individually,
Counterdefendants.

STATE OF IDAHO
ss.
Coun

of Bonneville

Nathan M. Olsen, having been duly sworn on oath, deposes and states:
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1.

I am an attorney with the firm Beard St. Clair Gaffney PA, counsel of

record for DefendantiCounterc1aimant, Croft & Reed, Inc., in the above entitled action.
2.

I am competent to testify and do so through personal knowledge.

3.

Attached as Exhibit A is a true and correct copy of excerpts of the

deposition of Virginia Mathews taken April 3, 2008.
4.

Attached as Exhibit B is a true and correct copy of the corrections to

Virginia Mathews' deposition dated May 6, 2009.
2010

Subscribed and sworn to before me on this 5th day of February, 2010.
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CERTIFICATE OF SERVICE
I certifY that I am a licensed attorney in the State of Idaho and that on February 5,
2010, I served a true and correct copy of the AFFIDAVIT OF COUNSEL upon the
following by the method of delivery designated:
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518

0

US Mail

~nd delivered o Facsimile

o US Mail ~d delivered 0

Facsimile

M. Olsen
d St. Clair Gaffney PA
Attorneys for the Defendant
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PAGE 7 3

MR. OLSEN: Assumes facts not in
evidence. Speculation.
A. If I recall correctly, he said
something about something was wrong with the
Lease, I need you to initial it.
I said: I don1 have the authority to
initial anything.
He kind of looked at me and was, like:
Well, just do it anyway.
Thafs what I recall that happened.
BY MS. CASPERSON:
Q. Isn't it true that you had previously
had a conversation with Mr. Steel in which you
told him not to deal with your mother anymore,
but to come directly to you?
A. I told Mr. Steel that he could call me
and not my mother.
Q. And you specifically told him not to
call your mother, correct?
A. Because my mother asked me to.
Q. Okay. So, you told him to deal
exclusively with you and not with your mother.
MR. OLSEN: Misstatement of testimony.
BY MS. CASPERSON:
Q. Correct?
PAGE 74

A. I was doing what my mother wished.
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Q. Within that direction that she had

given you, who else could Mr. Steel have gone to
then on that day?
MR. OLSEN: Argumentative.
A. He could have asked me if it was all
right to go to mother's and have her sign a
paper.
BY MS. CASPERSON:
Q. Okay. And you could have also said:
Why don't we take it down to mother's and let's
see what she wants to do, correct?
MR. OLSEN: Argumentative.
A. The thought didn1 enter my mind at the
time. I was feeling very uncomfortable.
BY MS. CASPERSON:
Q. In what way were you feeling
uncomfortable?
A. That he wanted me to sign a document
that I just told him that I didn1 have the
authority to sign.
Q. But that you did Sign.
A. Yes, I did.
Q. After you signed this documen~ did you
call up your mother and say: Hey, Kevin just
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stopped here and I signed a document for Croft &
Reed?
A. I would not have said that
Q. Did you have a conversation with her at
all?
A. I talked to my mother about all the
things that Kevin would call me or talk to me
about.
Q. But that's not what I asked you.
I asked you if you had a conversation
with your mother specifically about you putting
your initials on this Lease.
A. I don't recall that exact conversation.
Q. If you didn't think you had authority
to sign i~ why wouldn't you go back to the
person you claim had authority to sign and say:
I just did this?
MR. OLSEN: Argumentative.
BY MS. CASPERSON:
Q. Is it okay?
MR. OLSEN: Argumentative.
A. Well, I just told him I didn't have the
authority. I didn't think that it would have
meant anything.
BY MS. CASPERSON:
PAGE 76

Q. You didn't think putting your initials
down on a document would mean anything?
A. Because I told him I didn1 have the
authOrity.
Q. But by signing i~ you're indicating
that you do have authority, aren't you?
A. No.
Q. Okay. So, you signed it and then you
didn't take any action to address it with your
mother, correct?
A. I'm sure I told her at some point, yes.
Q. And did she say: Oh, you shouldn't
have done that?
A. I don1 recall the conversation.
Q. But you never took any action to go
back to Kevin and say: Hey, I think we need to
fix this. I didn't have authority to sign.
You're gOing to have to deal with my mother.
A. I had already told him that I didn't
have the authority to sign. I wouldn1 need to
repeat myself to him.
Q. Well, you told him that you didn't have
authority to Sign, but then you went forward and
did it anyway.
MR. OLSEN: Asked and answered.
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PAGE
- 77

A. He didn1 seem to care whether I had
1
2 authority or not because he wanted me to do it
3 anyway.
4 BY MS. CASPERSON:
Q. Well, didn't he explain to you that he
5
6 was the Secretary of a Corporation and he had
7 authority to sign?
MR. OLSEN: Assumes facts not in
6
9 evidence.
A. He didn't say anything like that to me.
10
11 BY MS. CASPERSON:
Q. He never explained that it was his
12
13 understanding that an Officer of a Corporation
14 has authority to sign on its behalf?
A. He never told me that
15
16
Q. But he did tell you that it was his
17 understanding that you did have authority to
16 sign.
A. I don't recall him ever saying that.
19
Q. I thought you had already testified
20
21 that that's what he did tell you.
22
A. He never asked me if I was I don1 recall. I don1 recall you
23
24 ever asking me anything about what you just said.
Q. Okay. So, you're saying he didn't
25
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you'll tum to where the Option is set oul It's
on Page 9.
MR. OLSEN: What exhibit? Is this No.

3.
MS. CASPERSON: This is 3.
BY MS. CASPERSON:
Q. If you'll look to the top of Page 9 and you might have to go back to Page Sto read
this full sentence. It's the last full sentence
on PageS.
It says: The Option shall mature on
July 15, 200S and may thereafter be exercised
here as provided.
If the Lease terminates on March 1st of
200S, there's no ability for the Steels to
exercise the Option that was set forward in here,
is there?
MR. OLSEN: Legal conclusion and
argumentative.
A. Would you repeat the question?
BY MS. CASPERSON:
Q. If the Lease ends on March 1st of 200S,
there's no ability for the Steels to exercise an
Option on July 15 of 2008, correct?
MR. OLSEN: Legal conclusion.

,...... PAGE 8 0

explain to you that he thought you had authority
to sign?
A. No. I don~ recall ever Q. He just stuck it in your face and said:
Sign it?
A. Yes.
Q. And you just did il
A. I told him I didn't have any authority
to sign on Croft & Reed's behalf.
And he told me to do it anyway.
Q. Okay. With all due respect, Ms.
Mathews, if someone asks you to do something that
you don't have authority to do, why wouldn't you
say no?
A. Well. my question would be: Why didn't
he just ask me then who does have the authority?
Q. But you had already told him not to
deal with your mother, correct?
MR. OLSEN: Argumentative.
A. I asked him to call me and not my
mother, yes.
BY MS. CASPERSON:
Q. Okay.
A. Because my mother asked me to.
Q. Looking at this Lease Agreement, if
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A. That's what this - the paper says.
BY MS. CASPERSON:
Q. Okay. So, there's clearly a problem
within the Lease. Wouldn't you agree?
MR. OLSEN: Legal conclusion.
A. Yes.
BY MS. CASPERSON:
Q. And isn't it true that on the day that
Mr. Steel came to your house, he explained the
problem that was in the Lease, correct?
A. No.
Q. You're saying he didn't explain
anything to you about why he needed your
initials.
A. Alii recall him saying was that there
was a problem. He did not explain further than
that.
And I had never even read the Lease. I
did not have a copy of the Lease in my
possession.
Q. So, you put your initials on something
that you had never read.
A. That's correct. I did not have a copy
of the Lease. It was in my mother's possession.
Q. Well, he provided you a copy, correct?
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PAGE 8 1

A He did not give me the copy. He just
showed itto me.
Q. Did you ask him if you could have an
opportunity to read that before you put your
initials on it?
A No, I did not ask him that
(A recess was taken from 10:47 AM. to
11:15 AM.)
MS. CASPERSON: Back on the record.
BY MS. CASPERSON:
Q. Ms. Mathews, what is your current
position on behalf of the Corporation? Are you
still the Secretary?
A Yes.
Q. Have you ever been anything other than
Secretary for Croft & Reed?
A On the State document, it's declared
that I'm the Secretary.
Q. Are you saying tha~ even though you
are only declared as the Secretary, you've acted
in another capacity?
A Well, I don1 really understand all the
capacities of the Corporation and how they a/l
work.
Q. Have you participated in making
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decisions for the Corporation?
A AtQ. Is thata yes?
A Would you specify the time of what you
mean?
Q. Well, I guess at any time that you've
been involved with Croft & Reed as the Secretary,
have you participated in decisions that the
Corporation's made?
A. I believe that question has two parts
to it.
When my mother was alive, I did not
make decisions for the Corporation.
After my mother passed away, I've been
involved with my brothers and sisters in making
decisions.
Q. Okay. Even before your mother passed
away, you did have discussions with legal counsel
on behalf of Croft & Reed, correct?
A My mother asked me to talk to people,
yes.
Q. And that included legal counsel.
A Yes.
Q. And it included accountants, right or an accountant?
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A Yes.
Q. If you could take a look at what's been

previously marked as Exhibit 14.
Can you identify that document for me?
A It is one of my mother's journals.
Q. Tell me about your mother's habit in
keeping a journal.
A She kept one.
Q. And did you observe her writing in it?
A Occasionally.
Q. And do you recognize this as her
handwriting?
A Yes.
Q. On Page 1 of this exhibi~ the entry
for Tuesday - and it's difficult for me to see
what month this is, but I'm assuming January.
The entry for Tuesday - if I read this
correctly - says: Gin talked to Kevin about
Walkers who want to have the papers ready to sign
next week.
Gin talked to Scott Eskelson. He will
have the papers to look over.
Richard Hale knows about this, too.
Do you see that entry?
A Yes, I see that entry.
PAGE 84

Q. And when your mother refers to Gin, is
that a reference to you?
A Yes.
Q. And, so, you were having discussions
with your mother about the Walkers potentially
purchasing or subleasing the property, correct?
MR. OLSEN: Compound.
A Not on January 4th. I don't believe
that that's January 4th.
BY MS. CASPERSON:
Q. When do you think this is?
A I would have to look at the journal.
Q. If you look down at the very bottom,
it's got an indication of the calendar.
Does that give you a better indication
of when that occurred?
A No. Often my mother would get pages
mixed up and she would refer and say: Go back to
such-and-such page on her - in her journal
entries. She would cross out dates and say: Go
back to such-and-such a page.
Q. Do you see any indication on here that
she's indicated that that wasn't the correct
date?
A I cannot - I don't know what the date
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VERIFICATION

IDA HO

STATE OF

ss.

COUNTY OF
If VIRGINIA MATHEWS, say that I am the witness
referred to in the foregoing deposition, taken the 3rd
day of April 2009, consisting of pages numbered 1 to
197; that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.
Line

Should Read

\)l[ A ~

--

<;.[ E-

/-\!rf-1' C \-\f"O

Reason
CGQ£f(TIO"-/~

Subscribed and sworn to before me this
U~
day of __
2009, at \daltw Pal's. I Idaho.

'!v(a::;

EXHIBIT

Virginia Mathews Deposition Corrections

Should Read
1994

Reason
I ncorrect date that we purchased the house

8

"1 am not certain when I first learned
of the lease, but I do recall knowing
about it after my father passed away."

Because the period in question was five years
ago, I wasn't exactly certain when I first learned
of the lease.

67

"

Strike "that's what this says."
Replace with "I don't know"

I was confused about the documents the attorney
was referring to in her question and thus my
original answer was inaccurate.

73

20

Strike "Because my mother asked me
to." Replace with "I never told Kevin
Steel to not caU my mother, but rather
I told him tliat we preferred Steels to
direct questions to my mother through
me. "

My original answer could be interpreted to
assume that I specifically told Steels 110t to call
my mother, which was not the case.

74

I

"No. I was doing what my mother
wished."

See previous reason

99

9

Add the following to the answer: "But
I don't know for sure, other than it
would have been right around the
time the document was signed."

I am clarifying the answer to accurately reflect
what I recall the time-frame being.

113

6

Strike "sti 11" and replace with "Steel."

Correction of a typo.

116

25

Strike "yes." Replace with "no."

This answer is consistent with the previous
answer, in that we were still in the investigation
process when the title company was involved.

Line

Pllge
4

22

20
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Nathan M. Olsen, ISB No. 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: Nathan@beardstclair.com
Attorneys for Defendant, Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Plaintiff,

Case No.: CV-08-7912

vs.
CROFT & REED, [NC.,

AFFIDAV[T OF NATHAN M. OLSEN
[N SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Defendant.
CROFT & REED, INC.
C ounterc lairnant,
vs.
STEEL FARMS, INC.; DOUG STEEL
individually: and KEVIN STEEL.
individually,
C ounterdetendants.
STATE OF IDAHO
ss.
Count of Bonneville

Nathan M. Olsen, having been duly sworn on oath. deposes and states:

GO?

I. I am an attorney with the firm, Beard St. Clair Gaffney PA, counsel of record for
Defendant Croft & Reed, Inc. (CRI).
2. I am competent to testify and do so from personal knowledge.
3. Attached as Exhibit A is a true and correct copy ofa letter from me to Plaintiffs
counsel, Charles Homer, dated September 23, 2008. Attached as Exhibit Bare
documents prepared by Steel Farms attorney to execute an option to purchase
CRrs property, including a purchase agreement and "non-interest bearing deed of
trust note."
4. This letter listed various concerns and errors contained within Steel Farms'
attempted exercise of option in July 2008, including inaccurate legal description
which described property not owned by CRI; inaccurate and/or contradictory
pricing and payment terms, specitically, an illegal "non-interest bearing deed of
trust note".
5. I additionally noted in my September 23, 2008 letter that the purchase documents
would have required the impossibility of both a title "free and clear of all
encumbrances" and a "mortgage" or "lien" on the real property.
6. Mr. Homer responded by olTering to draft new purchase documents.
7. During the drafting period, no etTorts were taken by CRI to pursue an option to
purchase the property, inc luding a revised written notice of option.
8. On November 18, 2008, I received by email a draft purchase agreement for
review. This draft agreement contained an "indemnitlcation" clause requiring
CRI to indemnitY Steel Farms from any environmental violations found on the
property.

9. At no point did Steel FamlS provide CRI a revised or accurate "written notice" of
intent to purchase the property as required under Sec. 19.9.1 of the Lease.
10. Attached as Exhibit C is a true and correct copy of the written notice I provided to
Steel Fanns' counsel dated December 29. 2008. indicating the lease violations on
the property.
1 I. Steel fanns communicated no efforts they had made to address any of the defaults
of Kevin Steel filed with the Court in response to CRrs
prior to the affidavits
,
motion for summary judgment.
12. Attached as Exhibit D is a true and correct copy excerpts of the deposition of

g.nd sworn to me on this I t h day of May, 2009.
Frotary Pu hc for Idaho
Residing t: Idaho Falls. Idaho
(My Co mission Expires: 911112014
\\\1 111/11 ""1111
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CERTIFICATE OF SERVICE
I ct::rtitY that I am a licensed attorney in the State ofIdaho and that on May 12,
2009, I served a true and correct copy of the AFFIDAVITOF NATHAN M. OLSEN IN

SUPPORT OF MOTION FOR SUM}.;L4.RY JUDGMENT upon the following by the
method of delivery designated:
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: 20 529-130

o US Mail

~d

delivered

0

Facsimile

o US Mai~d delivered

0

Facsimile

Nat n M. Olsen
Of Beard St. Clair Gaffney PA
Attorneys for the Defendant
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Beard
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~(.i~LtJn Gy_________.
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\\') llfnlll!~

Charles i\ lien Homer
HoldL'II, Kidwell, IIallil

L~.

Crapo PLLC

PO Box .'i() 110

Idaho hllh, ID R340:')

EXHIBIT

Re: Steel Farms, fllc. Purchase Agreement with Croft alld lleed /l1C.

Dear Chuck,
We havc hccll retained hy Croft & Reed, Inc. (CRI) to examine a lease-/option and proposed
purchase agreement with Steel Farms, Inc (SFI) for properly lhat SFI has heen leasing from CRI
located at 44~ North I f 5th Wesl in Idaho Falls. II is my understanding from Greg Ellardt that
you are now represent ing S FI.
After reviewing the April 22,2004, lease/option language (2004 Lease/Option), SFf's .July 18,
200S, notice to exercise the option (.July 2008 Notice), and SFl's proposed purchase agreement
PPA), I have advised CRIIlot to move forward with the purchase agreement under the terms
prescrihed in these documents. The terms of the 2004 Lease/Option are incomplete or flawed,
and are unenforceable. Moreover, it is 1101 in the best interest of CRI to self finance a purchase
agrecment with a "'non-interest hearing" nole.
Such prohlems with Ihc agreement are Sl1llllllHri/.ed below:
•

The legal description in the 2004 Lease/Option is flawed. Further, the legal description

or SFl's July 200R Notice is different than the language of the 2004 Lease/Option and
PPA.

•

The purchase price terms contained within Section 19.2 of the 2004 Lcase/Option arc
inconsistent and/or incomplete, The purchase price is lisled <It $330JJ06.13. However.
the (otal amoUllt paid IInder the provision would he $427,5R4.42. No illteresl rate is
stated or agreed 10.

•

II would be itnpos.~ibk for CRI to deliver a titk "rrce l1l1d clear or all liens, cnclIlllhr:lIlccs
alld res t ricliolls etc. .. " pursuant to Sect ion 19.2 of the 2004 Lea,sclOpt ion, in that the
pmp!'rty \;I,muld he sllh,eet 10 a liell with SFI.

•

Nil cOflsideratioll was paid by Sri for the optioll.

•

CRI is conccrned that SFlnlaY he violating the broadly ranging :\\signlllcnt
prnhihillnm ,)rSedinn 1913 urlhl' 2()04 LeasdOption.

•

The proposed '"1l0n·illlercst hemillg lJotc"' would he <In illcgaltrallsacJion fmlll a
per\pcct iVt'. (lild a violatioll of eRrs fiduciary ohligatiol1s 10 Ihe corporatlOIl.

Gil

~Ind II <l1I\(l'r

1<1,\

•

1&

('r< I j" nul

ill the IllL~illec,~ 01 :-;('11' fill:lIH'ing III (l/wrtv PIII(_'II;I\!'", ;mll w<luld Iw
IlIlt'(lllltorl:dllc ,vith :,lIell rC'i(lOlI,~ihtlitie;"

NUI\'-/I[!l,,(;lIldillg Illy dient', concerns alld the 1Ir1l'llloru"ahllily 1)1 tile optltltL tllll'Cllgnilillll (Ii
<-iI-I alld ('1"1', longstandlllg rcl;ltioliship, CRlls 'villillg to ncgoli<llC' un ac('cpulhle pfllchasc
<tl2rccnwllt witli SFI. Moreover. CR' is willing 10 ncgotlate an extensIUIl of lhe lease, rvlv ,li!.'I)t
ie, ('llrrcnlly \eekil\~ ;til naluallOll 01 the propcrly to determine ilS \,;!lII<'; ;lIld prk ,;, Ilo\\',:v,;r,
l R I would be \\,tlling 10 ,,('lithe properly 10 SF! al lo\vCi' than the ;Ippnli'icd valuc (lllli.:s'i the
(')11'1'('111 value is less llwil the uriginally proposed $3JO.(}06, 13) SFI would also he retjllired 10

uhwin ;Icceplahk financing on ils own within 120 days of the agreelJlcnt. Of course, the legal
dncriplioll of the property IIC'eds further exall1in;ltiol1, CRIIllay rcqul.:st tltat SFI spHt the cosis
of conductil1§,: a survey. SFI mllsl also accept the property "as is," ami relt:~lsc CRI

!i;lhilily oUlside

or a traditional warr;lI1ly dced.

rrUIl!

;IIIY

Again. CRI is willing [0 work on a resolution to this issue. As a denlOn'ilralioJl of good f~lith, 10
give SF! an opportunity to evaluale eRl's proposal and negoli:ltc u new agreemenl, <.'R , willnol
accept allY other purchase offers ror the property within 14 days or lhe date of this letter.
Please lei me kllow !tow your client intends 10 proceed,
f'

,1

?I~TJ\~ r! ~f:
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REAL ESTATE PURCHASE AN[) SALE AGREEMENT
This Agreement is made effective as of ___________ , 2008, between Steel
Farms. Inc., an Idaho cOIvoration ("Buyer"), and Croft and Reed, Inc., an Idaho corporation
("Seller")_
The parties agree as follows:
1.

PURCHASE AND SALE OF PROPERTY.

l.t
Property. Subject to the terms and conditions of this Agreement, the Seller shall sell
to the Buyer and the Buyer shall purchase from the Seller the following real property and other
assets (the" Prope11y"):
1. 1.1 Real Property. The real property described in the attached Exhibit A,
together with all buildings, fixtures, pivots, and other improvements located on such real property
(the "Real Property").

1.1.2 Tangible Personal Property. All tangible personal property located on or
used exclusively in connection with the operation or maintenance of the Real Property ("Tangible
Personal PropeI1y"), including, without limitation, all fumiture, fumishings, trade fixtures,
equipment, supplies, tools, and inventory.
1.1.3 Intangible Personal Property. All intangible personal property associated
exclusively with the operation or maintenance of the Real Property (the "Intangible Personal
Prope11y"), including, without limitation, (i) all land use and business use permits associated with
the Real Property, including, without limitation, conditional use permits and water pemlits/rights,
(ii) all right, title and interest of the Seller in and to any and all leases of all or any portion of the
Real Property where the Seller is the owner or landlord and has granted a leasehold interest to a third
party, and (iii) all books and records related to the operation and management of the Property for the
three years prior to Closing.
1.2
Purchase Price Amount. The purchase price for the Propeliy is Three Hundred
Thiliy Thousand Six Dollars and thirteen cents ($330,006.13) (the "Purchase Price").
1.3

Purchase Price Payment. The Purchase Price shall be paid as follows:

1.3.1 Payments. The Purchase Price shall be paid in equal annual installments of
Forty Thousand Dollars ($40,000.00) beginning on the I sl day of March, 2009 with a final payment
due and owing on the I sl day of March, 2020, in the amount of Twenty Seven Thousand, Five
Hundred Eighty-Four Dollars and forty-two cents ($27,584.42), unless paid in full sooner pursuant
to the Promissory Note, described below in paragraph t .3.2.

EXHIBIT

I

Gl~

1.3.2 Promissory Note. Buyer and Seller shall further execute a Promissory Note
for the amount of $330,006.13, the Purchase Price, which shall be attached hereto as Exhibit "8"
and incorporated herein by this reference. The Promissory Note shall be secured by a Deed of Trust,
which shall be attached hereto as Exhibit "e" and incorporated herein by this reference,
encumbering the Real Property until the Purchase Price has been paid in full.

1.4

Conveyance of Title.

1.4.1 Real Property. Title to the Real Prope11y shall be conveyed by a Warranty
Deed in the [onn attached as Exhibit "D". Title to the Real Propetiy shall be marketable and
insurable and shall be n-ee and clear of all liens, encumbrances, and restrictions, exclusive of 0) real
property taxes for the cun'ent year which are not due and payable on or before Closing, and (ii) liens,
encumbrances, and conditions accepted in writing by the Buyer on or before Closing.
1.4.2 Other Property. Title to the Property other than the Real Property shall be
conveyed by bills of sale, assignments, and other instruments of transfer in such foml as Buyer shall
reasonably request. Title to such Property (i) shall be marketable in the Buyer, and (ii) shall be
conveyed free and clear of all covenants, conditions, liens, and encumbrances.

1.5

Title Insurance.

1.5.1 Commitment. The Seller, for the account of the Buyer, shall order a
Commitment for Title Insurance ("Commitment") issued by First American Title ("Title Company")
covering the Real Property.
1.5.2 Policy. At Closing, the Seller shall purchase and deliver to the Buyer an
ALTA Owner's Policy title insurance policy (current revision) ("Policy") satisfying the following
specifications: (a) the Policy shall name the Buyer as the insured in the amount of the Purchase
Price, and (b) the Policy shall insure the Buyer as the owner of the Real Property, subject only to the
following special exceptions: (i) real property taxes for the current year which are not due and
payable on or before Closing, and (ii) liens, encumbrances, and conditions accepted in writing by the
Buyer on or before Closing.
1.6
Closing.

Possession. The Seller shall deliver actual possession of the Property to the Buyer at

1.7
Risk of Loss. Until Closing, the Seller shall assume all risk ofloss or damage with
respect to the Propelty.
Prorated Items. The following items shall be prorated as of Closing: (i) taxes and
1.8
water assessments using the last assessments available prior to Closing; Oi) rents; (iii) insurance
premiums for insurance purchased by Seller and retained by the Buyer; (iv) interest and reserves on
liens, encumbrances, and obligations, if any, expressly assumed in writing by the Buyer; and
(v) utilities.

G14
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2.

REPRESENTATIONS, \VARRANTIES, AND COVENANTS OF THE SELLER.
The Seller represents and wanants to, and covenants with, the Buyer as follows:

2.1
Authority of the Seller. Seller has full power, authority and legal right to execute,
deliver, and perform its obligations under this contract.
2.2
Consents. Except as disclosed in writing to the Buyer prior to the Closing, no
approval or consent of any person, firm, or other entity is required to be obtained by the Seller to
permit the Seller to consummate the transactions contemplated by this Agreement.
2.3
Property Ownership. The Seller owns and possesses all right, title, and interest in
and to the Property free and clear of all covenants, conditions, easements, liens, and encumbrances.
Material Misstatement or Omissions. No representation or walTanty made by the
2.4
Se lIer in this Agreement or in any document or agreement fumished in connection with this
Agreement contains or wil1 contain any untl1le statement of material fact, or omits or will omit to
state a material fact necessary to make the statements not misleading.
Compliance with Laws. The Seller has complied in all material respects with all
2.5
laws, regulations, and orders affecting the Property and is not in default under or in violation of any
provision of any federal, state, local or provincial order, rule, regulation or law. In addition, the
Property and the uses conducted 011 the Property are in compliance with all applicable building, fire,
live-safety, subdivision, and zoning ordinances, laws, codes and regulations, including, without
limitation, the Americans with Disabilities Act, as amended.
2.6
No Litigation. There is no equitable, legal, or administrative suit, action, arbitration,
or other proceedings pending or threatened against or affecting the Property.

2.7

Broker Fees. Except as disclosed in writing to the Buyer prior to Closing,
the Seller is not obligated to pay any fee or commission to any broker, finder,
or intermediary for or on account of the transaction contemplated by this
Agreement.

G'l'-~)
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J.

HAZARDOUS SlIBSTANCES.

3.1
Den nitiol1s. The terms "hazardous substance," "release, " and "removal" shall have
the Jefillitioll and meaning as set forth ill Title 42 U.S. C § 960 I (or the cOtTesponding provision of
any future law); provided, however tbat the term "hazardous substance" shall include "hazardous
waste" as defined in Title 42 U.S.C § 6903 (or the corTesponding provision of any future law) and
"petroleum" as defined in Title 42 U.S.C § 6991 (or the corresponding provision of any future law).
The term "superfund" shall mean the Comprehensive Environmental Response, Compensation and
Liability Act, Title 42 USc. §§ 9601, et seq. (or the con'esponding provision of any future law) and
any similar statute, ordinance, rule or regulation of any state or local legislature, agency or body.
The term "underground storage tank" shall have the definition and meaning as set forth in Title 42
U .S.c. § 6991 (or the corresponding provision of any future law).
3.2
Representations and Warranties. The Seller represents and wan'ants to, and
covenants with, the Buyer that:
3.2.1

the Real Property is not contaminated with any hazardous substance, and

3.2.2 the Seller has not caused and will not cause the release of any hazardous
substances on the Real Property.

4.

CLOSING.

4.1
Closing Costs. Buyer and the Seller shall each pay one-half of the Closing Costs at
Closing, provided however, the Premium on the Title Insurance Policy shall be paid by Seller.
Time, Date and Place of Closing. Closing shall be at the offices of the Closing
4.2
Agent at _a.m. "'-p.m. on September 12, 2008, or at such other time, date, and place as may be
agreed between Seller and Buyer.

5.

GENERAL PROVISIONS.

5.1
Notices. All notices, claims, requests and other communications ("Notices") under
this Agreement (i) shall be in writing, and Oi) shall be addressed or delivered to the relevant address
set forth following the par1ies signatures below or at such other address as shall be given in writing
by a party to the other. Notices complying with the provisions of this Section shall be deemed to
have been delivered (i) upon the date of delivery if delivered in person, or (ii) on the date of the
postmark on the retum receipt if deposited in the United States Mail, with postage prepaid for
cel1ified or registered mail, retum receipt requested.
Attorney Fees and Costs. The Parties agree that if a party is in default under this
5.2
Agreement, then such party shall pay to the other party (a) reasonable attomey fees and other costs
and expenses incurred by the other party after default and referral to an attomey, (b) reasonable
attomey tees and other costs and expenses incurred by the other party in any settlement negotiations,
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and (c) reasonable attorney fees and other costs and expenses incun"ecl by the other party in
preparing for and prosecuting any suit or action ("Collection Costs"). Collection Costs shall be
il1lmediately due and payable.
5.3
Governing Law, Jurisdiction, and Venue. This Agreement shall be construed and
interpreted in accordance with the laws of the State of Idaho. The parties agree that the courts of
Idaho shall have exclusive jurisdiction and agree that ____ County is the proper venue.
5.4
Time of the Essence. Time is of the essence with respect to the obligations to be
performed under this Agreement.
Rights CUlllulative. Except as expressly provided in this Agreement, and to the
5.5
extent permitted by law, any remedies described in this Agreement are cumulative and not
altemative to any other remedies available at law or in equity.
Nonwaiver of Remedies. The failure or neglect of a patty to enforce any remedy
5.6
available by reason of the failure of the other party to observe or perfonn a tenTI or condition set
fOl1h in this Agreement shall not constitute a waiver of such tenn or condition. A waiver by a party
(i) shall not affect any tenn or condition other than the one specified in such waiver, and (ii) shall
waive a specified term or condition only for the time and in a manner specifically stated in the
waIver.
5.7
Successors and Assigns. Subject to any express provisions in this Agreement
regarding restrictions on transfers or assignments, this Agreement shall be binding upon and inure to
the benefit of the pm1ies and their respective successors, assigns, heirs, and personal representatives.
5.8
Entire Agreement. All Exhibits to this Agreement constitute a part of this
Agreement. This Agreement, together with the accompanying Exhibits, constitutes the entire
agreement among the parties and supersedes all prior memoranda, con-espondence, conversations
and negotiations.
Severability. The invalidity of any portion of this Agreement, as detennined by a
5.9
cOUl1 of competent jurisdiction, shall not affect the validity of any other portion of this Agreement.
5.10 Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed to be an original, but all of which together shall constitute one and the
same instruments.
5.11 Survival of Representations, Warranties, and Covenants. All representations,
vvarranties, and covenants of the Seller set fOIth ill this Agreement shall survive the Closing and
shall survive the recording of the Warranty Deed.
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The parties have executed this r'\greemcnt effective as ofthe date first written above.
BlIYER

By

By __. ________________ .___. __
lts

Its

Date

Date

--------------------------

SELLER
By ______________________

By

Its

Its

-----------------------

Date

-----------------------------------------------------

Date
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Exhibit "A"
Real Property
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Exhibit "B"
Promissory Note
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Exhibit "C"
Deed of Trust
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Exhihit "D"

Warranty Deed

DEED OF TRUST NOTE
(Non-Interest Bearing)

Idaho Falls, Idaho
September 12, 2008

$330,006.13

FOR VALUE RECEIVED, THE UNDERSIGNED Steel Fanlls, Inc., an Idaho
corporation (the "Borrower"), promises to pay to the order of Croft and Reed, Inc., an Idaho
corporation, its sllccessors and assigns (the "Lender") the principal sum of Three Hundred Thirty
Thousand Six Dollars and thil1ecn cents ($330,006.13), on this Deed of Trust Note (the "Note"),
ii'om time to time remaining unpaid, from the date of disbursement by Lender hereof in lawful
money of the United States of America which shall be legal tender in payment of all debts at the
time of such payment. Payments shall be made to Lender at 3950 Tuscany Drive, Idaho Falls, Idaho
83404, or at such other place either within or without the State ofIdaho, as Lender hereof may from
time to time designate. Said principal shall be paid over a tenn, at the times, and in the manner set
f0l1h below, to wit:

1.

Payment Provision:

1.1
Annual installments of principal on the unpaid principal balance ofthis Note shall be
due and payable in consecutive annual installments commencing on 151 day of March, 2009 and
continuing on the first day of March each year thereafter, with each such installment to be in the sum
ofFOIty Thousand Dollars and no cents ($40,000.00), provided however, the last payment, due on
the 1sl day of March, 2020 shall be in the amount of Twenty Seven Thousand, Five Hundred EightyFour Dollars and fOity-two cents ($27,584.42), unless paid in full sooner.
2.

Maturity:

The unpaid principal balance of this Note and all accrued unpaid interest thereon, if not
sooner paid, shall be due and payable in full on the 1sl day of March, 2020 (the "Maturity Date").
3.

Late Payment Charge:

The Lender of this Note may collect a late payment charge, prior to the acceleration of this
Note, in an amount equal to $100.00, for the purpose of covering the extra expenses involved in
handling delinquent installments. Any full annual installment which is correctly addressed, bears
adequate first class postage and is postmarked by the United States Postal Service on or before the
due date shall not be considered delinquent and a late payment charge shall not be assessed.
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4.1
Borrower shall have the right to prepay all or any pali of the obligation evidenced by
this Note at any time.
5.

Additional Conditions:

5.1
This Note is secured by a Deed of Trust, Security Agreement and Fixture Filing
(referred to herein as the "Mortgage") of even date herewith encumbering certain real property
located in the County of Bonneville, State ofIdaho and other property as more particularly described
in the Mortgage (hereinafter collectively refelTed to as the "PropeI1y"). The Mortgage contains
terms and provisions for acceleration of the indebtedness evidenced by this Note together with
additional remedies in the event of default hereunder or thereunder. Failure on the part of Lender to
exercise any right granted herein or in the aforesaid MOligage shall not constitute a waiver of such
right or preclude the subsequent exercise and enforcement thereof. This Note and the Mortgage and
all other documents and instruments executed as further evidence of, as additional security for, or
executed in connection with the indebtedness evidenced by this Note are hereinafter collectively
refen'ed to as the "Loan Documents."
5.2
Except as herein otherwise provided, all parties to this Note, including endorsers,
sureties and guarantors, hereby jointly and severally waive presentment for payment, demand,
protest, notice of protest, notice of demand and of nonpayment or dishonor and of protest, and any
and all other notices and demands whatsoever, and agree to remain bound hereby until the principal
and interest of this Note are paid in full, notwithstanding any extensions oftime for payment which
may be granted by Lender, even though the period of extension be indefinite, and notwithstanding
any inaction by, or failure to assert any legal rights available to Lender of this Note.
5.3
If the obligations evidenced by this Note, or any part hereof, are placed in the hands
of an attorney for collection, whether by suit or otherwise, at any time, or from time to time,
Bon-ower shall be liable to Lender, in each instance, for all costs and expenses incun'ed in
connection therewith, including, without limitation, Reasonable Attomeys' Fees (as hereinafter
defined).
6.

Default:

6.1
If default shall be made in the payment of principal on this Note as stipulated above
or in the payment of any other sums due hereunder or under any of the other Loan Documents, or
should any default be made in the perfonnance of any of the terms, covenants and conditions
contained herein or in any of the other Loan Documents, then, at the option of Lender, the entire
outstanding principal balance of this Note shall become and be immediately due and payable then or
thereafter as Lender may elect, regardless of the Maturity Date hereof.
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6.2
Notwithstanding any provisions herein to the contrary, Lender's right, power and
[Jrivilege to accelerate the maturity of the indebtedness evidenced hereby shall be conditioned upon,
(i) witb respect to any Monetary Default (as hereinafter defined) Lender giving BOITower written
notice of such Monetary Default and a thirty (30) day period, after the date of such notice, within
which to cure such Monetary Default and (ii) with respect to any Non-Monetary Default (as
hereinafter defined), Lender giving Borrower written notice of such Non-Monetary Default and a
thirty (30) day period, after the date of such notice, within which to cure such Non-Monetary
Default, tll1less such Non-Monetary Default cannot reasonably be cured within said thirty (30) day
time period, in which event Borrower shall have an extended period of time to complete cure,
provided that action to cure such Non-Monetary Default has commenced within said thili)' (30) day
period and Borrower is, in Lender's sole judgment, not diminishing or impairing the value of the
Property, and is diligently pursuing a cure to completion.
6.3
Any notice required hereunder shall be given as provided in the Mortgage. Lender
shall have no obligation to give Borrower notice of any Incurable Default (as hereinafter defined)
prior to exercising its right, power and privilege to accelerate the maturity of the indebtedness
evidenced hereby and to declare the same to be immediately due and payable and exercise all other
rights and remedies herein granted or otherwise available to Lender at law or in equity. As used
herein, the term "Monetary Default" shall mean any default which can be cured by the payment of
money including, but not limited to, the payment of principal and interest due under this Note and
the payment of taxes, assessments and insurance premiums when due as provided in the Mortgage.
As used herein, the term "Non-Monetary Default" shall mean any default that is not a Monetary
Default or an Incurable Default. As used herein, the term "Incurable Default" shall mean (i) any
voluntary or involuntary sale, assignment, mortgaging or transfer in violation ofthe covenants ofthe
Mortgage; or (ii) that Borrower, or any person or entity comprising Borrower, has made an
assignment for the benefit of creditors, has become insolvent, or filed a petition in bankruptcy
(including but not limited to, a petition seeking a reatTangement or reorganization).
6.4
Notwithstanding any provision of this Note to the contrary, during any period of
default and regardless of any cure period applicable to such default, in each instance under this Note,
the Mortgage, or any of the other Loan Documents in which either (i) Borrower is permitted to take
an action without Lender's prior written consent or Oi) Lender's consent is to be exercised
reasonably, Lender's consent shall be required and shall be granted or withheld in Lender's sole and
absolute discretion.
7.

Exculpation:

7.1
The liability of Borrower with respect to the payment of principal and interest
hereunder shall be "non-recourse" and, accordingly, Lender's source of satisfaction of said
indebtedness and Borrower's other obligations hereunder and under the other Loan Documents shall
be limited to the Propeli)' and Lender's receipt of the rents, issues, and profits from the Property and
any other security or collateral now or hereafter held by Lender and Lender shall not seek to procure
payment out of any other assets of Borrower, or any person or entity comprising Borrower, or to
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seekjudgmellt (except as hereinafter provided) for any sums which are or may be payable under this
Note or under any of the other Loan Documents, as well as any claim or judgment (except as
hereafter provided) for any deficiency remaining after foreclosure of the MOltgage. Notwithstanding
the foregoing, nothing herein contained shall be deemed to be a release or impairment of the
indebtedness evidenced by this Note or the security therefor intended by the other Loan Documents
or be deemed to preclude Lender from exercising its rights to foreclose the Mortgage or to enforce
allY of its other rights or remedies tinder the Loan Documents.

8.

Captions:

8.1
The captions set forth at the beginning of the various paragraphs of this Note are for
cOllvenience only and shall not be used to interpret or constme the provisions of this Note.

As used herein, the phrase "Reasonable Attomeys' Fees" shall mean fees charged by
attorneys selected by Lender based upon such attomeys' then prevailing hourly rates as opposed to
any statutory presumption specified by any statute then in effect in the State of Idaho.
8.2

THE PROVISIONS of this Note shall be govemed by and construed in accordance with the
laws of the State ofldaho and if controlling, by the laws of the United States and shaH be binding
upon Borrower, its heirs, personal representatives, successors and assigns and shall inure to the
benefit of Lender, its successors and assigns.
IN WITNESS WHEREOF, Borrower has executed this Note as of the day and year first
above written.
Steel Fanus, Inc.
A Limited Liability Company

By_________________________________
Its: Manager

By_________________________________
Its: Manager

(') 2"'"U
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~OTlCt.:

OF fERMINATION OF I.EASE

TO:

Steel Farms. fnc.. (Sled Farm ... ) (Tenant) and all other gut;!sts <IndiO! ~tlhll'ni1n1s.

AT:

Steel

Farm~,

Inc.

1·1fll West 19th N(1'1h

Idaho Fa 115, ID 83402
Copied Ill:
Charles Ilomer and DeAnne Cas~rson
AItOll1eys for Steel Farms. Inc.
Holden Kidwell Hallan & Crapo PLLC.
1000 Riverwalk Drive. Suite 200
Idaho Falls. Idaho 83405
Fax: (208) 523-9518

FROM:Croft ;tnd Reed. fnc (CRn (Landlord)
Through its attorney. Nathan M. Olsen
Beard. SI. Clair. GatTney PA
2 105 Coronado Street
Idaho falls. ID 8J404
CRJ has conducted an inspection of the renlal property located at 4488 North 115 We~1
1h

(premises). and has discovered .r.;everal past and present activities which constitute violations of your
ohlig:uions under you April 21. '.l(}04. Lease Agreement and April 3.2006, Sublease Agreement. CRI has
also determined that these actions render pt:rrormance by you of your obligutions under the Lease and
Sublease impossible. and/or uemon'ltrates an intent by you not to perfoml your obli!!lItiofll'l under the
L~ase. ilnd is therefult: :-iubject to imlll~dialt: termination pursuant to Sectiun 17.1.2. of the Lease.
Such activities include but are not necessarily limitt'd to the following:
I)

Unlawfully using the property as a "landfill" by burying rubbish and possibly hazardous
materials in an open pit. (see attached photographs)

2)

Unlawfully and negligenlly storing hazardous maredals (see attached photographs.)

3) Unlawfully contaminating the soil and groundwater wilh hnzardous materials (see attached
photographs. )
4) Failure to maintain facilities belonging to CRI in good working order.
YOU ARE HEREBY NOTIFIED that your tenancy of the prt'mises at 4488 North 115'h West is
lenninalcu. This is your thirty (30) t1"y written notice to vacate Ihe property. You and all of your
properly must l1e removed trom the premises on or before February I, 2009. If YOLI fail to vacate the
premises. an unlawful detainer action will he filed to evict you. If an unlawful udainer action is fikJ. the
prt>vailing party is t:ntitkd to an awnrd of all attorney fees and court costs incurred. The service of this
NOlin: shuuld not bt' construed as a waiver of the Landlord's right [0 continue ;lIlY pending actions ror
unlawful detainer.

EXHIBIT

DATED: DECEMBER 29. 200R
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IN THE DISTRICT COURT OF THE SEVENTH JUDICI~
DISTRICT OF THE STATE OF IDAHO, IN AND FORI tHE
COUNTY OF BONNEVILLE
STEEL FARMS,

INC.,

)
)

Plaintiff,

)
) Case No.

VS.

)

CV-2008-7912

)

CROFT

&

REED,

INC.,

)
)

Defendant.

)

----------------------------CROFT & REED,

INC.,

)
)

)
)

Plaintiff,

)
)

STEEL FARMS,

INC.,

)
)

Defendant.

)

DEPOSITION OF VIRGINIA MATHEWS
Friday, April 3, 2009, 9:19 A.M.
Idaho Falls, Idaho
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DEPOSITION OF VIRGINlA MATHEWS - 04/03108

Richard Hale in which he explained if there were
a sale of the property, there would be some kind
of double taxation.
A. Yes, he told me that.
Q. Who was Croft & Reed considering
selling the property to at that time?
MR. OLSEN: Speculation.
A. Kevin told me that Walkers - Kevin
called and said something, if I recall, that he
was either getting out of the farming business or
they were having financial problems.
Something --I don't know.
And he said that he had gone out and
found someone else to buy the property. He told
me that Walkers were going to buy the property.
And, so, I - and he said he made a
Sublease or something and he needed a lawyer to
look at it. I told him to send it to Scott
Eskelson.
BY MS. CASPERSON:
Q. Okay. Did Mr. Hale ever have any
discussion with you about the Option to Purchase
that was contained in this Lease Agreement that's
Exhibit 3?
A. I believe Richard Hale told me
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something about - that he thought that an Option
to Purchase could be done in 2009.
Q. What do you mean it could be done in
2009?
You mean that's when the actual sale of
the property could be done without taxing
problems?
A. If I understood what he meant, thafs
what I understood that he was saying to me, that
the - something to do with the Lease was to be
in 2009.
Q. Okay. And did you understand that let me ask this again.
You understood Mr. Hale to explain
tha~ if the property were sold in 2009 under
this Option to Purchase, then that could
eliminate the taxing problem that he had further
explained?
MR. OLSEN: Misstatement
A. Thafs what he told me.
BY MS. CASPERSON:
Q. Okay. And that's what you understood.
A Thafs what he told me.
Q. Okay. Any other conversations that you
had with Richard Hale that involved this Exhibit

PA(,-'E 3°
~

3 that you haven't told me about?
A. I don't remember. I don't know if we
brought it up at other times. I don't know.
Q. Did you have other conversations with
him, that you can remember?
A. Every year we took mom in to do her
taxes, we might - I don't know if we discussed
things then.
Q. So, you took her in to do her taxes in
2007, as well?
A. In 2007 - in the - yeah, in February
or early part of 2007, yes.
Q. And does Mr. Hale continue to provide
accounting advice for Croft & Reed?
A. No.
Q. Who's the current accountant for Croft
& Reed?
A. We don~ have one.
Q. Who does the taxes every year for Croft
& Reed?
A. Richard Hale did this last time.
Q. So, other than Richard Hale, are you
aware of any other accountant who has provided
taxing services for Croft & Reed?
A. No.
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Q. Will you take a look at Exhibit 10?
Can you identify this document for me?
A. Ifs a Consent to Assignment of Lease.
Q. Have you seen this document before?
A. I believe Nathan showed me this
document.
Q. And if you'll look at Page 3 of this
documen~ is that your mother's Signature?
A. It looks like it.
Q. And were you aware at the time your
mother Signed this document that she was entering
into this Consent?
A. No.
Q. When did you first become aware that
she had done so?
A. Not until Nathan showed this document
to me.
Q. You had never had any discussions with
your mother about her signing this document?
A. She said that someone -- that Kevin and
Doug had come to her house one day, had driven
her down to the bank to sign some papers.
She was unclear of what they were and
she never received a copy of them.
Q. Do you know if your mother had already

,...,..
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1

Q. And what did you do with that cheek?

1

A I would hav.e deposited it into the
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Croft & Reed Corporate account.
Q. At some point then did you get a Croft
& Reed, Inc. account?
A. Yes.
Q. Was that after your mother passed away?
A. Yes.
Q. And I'm assuming that you were the
person who signed that check in order to deposit
it?
A Yes.
MR. OLSEN: DeAnne, can we take about a
one minute break?
(A discussion was held off the record.)
(A recess was taken from 11 :44 AM. to

15
16

11:46 AM.)

17

BY MS. CASPERSON:
Q. Ms. Mathews, if you could take a look
at Exhibit No. 16. And we might have to share.
I've got another copy of this that's a little bit
better because I know it's difficult to read.
So, why don't I hand you MS. CASPERSON: Why don1 we go ahead
and mark this as a new exhibit.
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happened.
A Not the exact time, but soon.
Q. How far apart?
MR. OLSEN: Vague.
A. Some goes back to 2006. Some is 2008.
So, some of [t's more recent than others.
BY MS. CASPERSON:
Q. Describe to me what this document was.
Was it a notebook? Was it just a single piece of
paper?
A. Yes.
Q. And where did you keep this piece of
paper?
A. I put it in a notebook that I kept all
of the business I helped my mother take care of.
Q. And do you still have the original
piece of paper that this is written on?
A Probably.
Q. And the reason I ask you that is you
can see that on the right-hand edge of this
documen~ there is a portion of it that is - I
would say near impossible to read because it's
been cut off.
Will you provide a copy - a better
copy to your attorney so he can forward that on?
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(Exhibit No. 25 marked.)
1
BY MS. CASPERSON:
2
Q. Let me hand you what's been previously
3
marked as Exhibit 25. And I'll assert to you
4
that this is a better copy of what was previously
5
marked as Exhibit No. 16.
6
Can you identify this document for me?
7
A. Yes.
8
Q. What is it?
9
A. It's my personal notes.
10
Q. From when?
11
A Late 2008 to early 2009.
12
Q. Where were you when you wrote this?
13
14
A. My bedroom.
Q. So, is this more just a reflection from
15
you remembering things that had happened a long
16
time ago?
17
A. Just recalling things that had
18
happened.
19
Q. But this was not a contemporaneous
20
writing of anything that you've expressed on this
21
22
documen~ correct?
A. Some of it was contemp - do you mean
23
contemp 24
6 '-ri "..,..JQ 25
Q. At the same time that the event

A. Yes.
Q. Let's start at the beginning of this
document and explain to me what you were
reflecting in this first paragraph.
A I was recalling the time when she told
me that Kevin and Doug Steel had driven her to
the bank.
Q. You indicate in your reflection of this
that some problem they had in buying the farm and
then they had driven her to the bank to sign
papers. She thought that Zion's Bank would send
her a copy. I told her not to sign anything else
and have Kevin Steel call me; is that correct?
A Thafs what I wrote.
Q. So, you told your mother not to sign
anything else, correct?
A I don1 recall telling her that.
Q. Isn't that what you reflected in your
notes right here?
A I don't know if I said those words to
her. I probably cautioned her and said: We
should talk to lawyers. You should talk to a
lawyer before you sign documents.
Q. Well, you specifically wrote in this
document: I told her not to sign anything else,
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I, VIRGINIA MATHEWS, say that I am the witness
referred to in the foregoing deposition, taken the 3rd
day of April 2009, consisting of pages numbered 1 to
197; that I have read the said deposition and know the
contents thereof: that the same are true to my
knowledge, or with corrections, if any, as noted.
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Strike ··that's what this says,"
Replace with "I dOIl't know"
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I was confused aboUl the documents the a!tomey
was referring 10 in her lJuestion and thus my
original answer was inaccurate,

Strike "Ilecause my mother asked me
to:' Replace with "I never told Kevin
Steel to not calJ my mother, hut rather
I told him tllat we preferred Steels to
direct questions to my mother through
me,

My original answer could he interpreted 10
assume that I spec i licaJly told Steels 110t to call
my mother. which was not Ihe casc,
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·'No. I was doing what my mother
wished."

See previous reason
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9

Add the following to tht: answer: "But
I don't know for sure, other than it
would have been right arollnd the
time the document was signed."

I am clarifying the answer to accurately reflect
what I recall the time-frame being.
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6

Strike "still" and replace with ·'Steel."

Correction of a typo,

116

25

Strikc "yes,

..

Replace with ·'no."

This answer is consistent with the previolls
answer, in that we were still in the investigation
process when Ihe ritle company was involved.
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Nathan M. Olsen. ISB No. 7373
Lance J. Schuster, ISB No. 5404
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, lD 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorneys for Defendant. CRl, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Plaintiff,

Case No.: CV-08-7912

VS.

CROFT & REED. INC.,

Affidavit of Virginia R. Mathews

Defendant.
CROFT & REED, INC.,
Counterc laimant,
vs.
STEEL FARMS, INC.
Counterdefendants.
STATE OF IDAHO )
ss)
County of Bonneville)

I. Virginia R. Mathews, being tirst duly sworn, depose and state:
I.

I am over the age of 18, am competent to testifY, and do so from personal

knowledge.
2.

I am 42 years old. I have good vision.
,

3.

I am tamiliar with the looks, feel and smell of used oil.

Affidavit of Virginia R. Mathews

Page 1

4.

When I was growing up I assisted my father Dick Reed from time to time

in the operations of his fann. My duties included moving pipe, checking sprinklers.
driving tractors and trucks to unload grain into the bins, running the grain augers. I
assisted and/or observed my father in all operations of the farm, including keeping the
shop and property clean. I also ran the tractor from time to time, as documented by the
photograph attached as an exhibit A to this affidavit and incorporated herein.
5.

At various times I either assisted or observed my father add or change oil

of the tractor or other vehicles and machinery on the property.
6.

I also observed how my father stored and disposed of used oil. In my

recollection, he never left buckets or drums of used oil or other hazardous substances
exposed and outside, and spilling over to the ground. I was taught that this was improper.
7.

On November 25, 2008, I visited the Croft & Reed fann and noticed that

used oil and possibly other hazardous substances were according to my experience and
background being improperly stored and were spilling onto the ground.
8.

I also observed oil, lubrication and possibly fuel oozing off of the

irrigation pump.
9.

CRI has found bylaws that were adopted by the corporation in 1961 which

are attached as an exhibit B to this affidavit. To the best of our knowledge. these were
the bylaws in place in 2004 and 2006.
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DATED: May II, 2()09.

to me on May 11. 2009.

Nat an Olsen
Notary Public for Idaho
L~ rq,l j
Residing at:
My Commission Expires:

(SEAL)

rcJ .
f / Ie, I /~

Affidavit of Virginia R. Mathews
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CERTIFICATE OF SERVICE
I certifY that I am a licensed attorney in the State of Idaho and that on May 12,
2009, I served a true and correct copy of the AFFIDAVIT OF VIRGINIA R. MATHEWS
upon the following by the method of delivery designated:
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518
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Nath n M. Olsen
Of Bard st. Clair Gaffney PA
Attorneys for the Defendant
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BY-LAWS
of
CROFT AND REED,

INC.

ARTICLE I
The officerg)f CROFT AND REED, INC, Idaho Falls, Idaho, shall consist of
a President, Vice President, and Secretary-Treasurer, who shall be chosen by the
directors from among t hemsel ves,
ARTICLE II
No stockholder shall be eligible for election to membership on the Board of
Directors unless he is a bona-fide owner of at least one (1) share of the stock of
the company at the time of his election.
ARTICLE III
Section I.

The President shall be the chief officer of this company and

shall preside at all meet Ings of the Directors and stockholders.

He shall sign

as President, all certificates of stock, and all other contracts and instruments in
wri ting which have been first approved by the Board of Directors.

He shall call

directors together whenever he deems it necessary; and he shall have, subject to
the advice and control of the directors, the general superintendence of the affairs
of the company.
In the absence of the President, the Vi ce President sha II perform all of his
duties.

In the absence of both the President and Vice President, the Secretary-

Treasurer shall perform the duties of the President.
Section 2.

It shall be the duty of the Secretary-Treasurer to safely keep all

money belonging to the companY,and to expend the same under the directions of the
Board of Directors.

At each of the annual stockholders meetings, he shall submit

a complete statement of his accounts for the past year, with the proper vouchers,
for the information of the stocl::holders; the Secretary-Treasurer shall keep a record
of the meetings of the Board of Directors and of the stockholders.

EXHIBIT
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He shall keep a

book of stock cert ificates, a nd make the corres ponding entries on the marg in of
each page on the issuance of shares of stock.

He shall Ellso Illaintain a proper

transfer book, and a stock ledger in debit and credit form, showing the number of
shares issued to and transferred by any stockholder, with the dates of such issuance and transfer.

The Secretary-Treasurer shall keep proper account and cash

books, and discharge such other duties as pertain to his office as are prescribed
by the Board of Directors.
Section 3..

The President, and such other officers as may be designated by

the Board of Directors, shall have power to sign company checks.

ARTICLE IV
The Board of Directors shall have power:
Section 1.

To call meetings of the stockholders when they deem it necessary,

giving no less than three (3.) days written notice thereof to each stockholder at his
last known residence; they shall call meetings of the stockholders at any time upon a written request of any stockholder or group of stockholders holding one-tenth
of alloutstanding captial stock, except that no notice of such meeting need be' given
for any meeting at which all directors are present.
Section 2.

To make rules and regulations not inconsis tent with the laws of

the State of Idaho, or By-Laws of the company, for too guidance of the offficers in
the managementof the affairs of the company.
Section 3.

To declare dividends out of the surplus profits whenever they

shall deem it to be expedient.

ARTICLE V
It shall be the duty of the Board of Directors:
Section I.

To cause to be kept a complete record of all of their meetings

and aC<JI:ounts and also the proceedings of the stockholders, and to present a full
statement atti:e regular annual meeting of the stockholders, showing in detail the
assets and liabilities of the 'company and generally, the condition of its affairs
A similar statement shall be presented at any other meeting of the stockholders
when persons representing owners of one-tenth or more of the outstanding capital

-2-
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stock request such a report.
Sec:.til!!)n 2.

To supervise all of the officers ilnd employees of the company; to

require the Secretary-- Treasurer to keep full and ilccurate book s and account s, ilnd
to prescribe the form and mode of keeping such books.
Section 3. To cause the money of the company to be safely kept, directing
from time to time where it shall be kept or deposited.
Section 4.

To cause to be issued to the stockholders, in propation to their

several interest, certificates of stock, not to exceed in the aggregate the common
stock of the company.
Section S.

1b appoint a General Manager to supervi se generally, under the

direction of the President and Board of Directors, the affairs and management of the
company.
'Section 6.

The Board of Directors shall consist of three members, and shall

be elected by the stockholders at their annual meeting and shall hold office for one
year from the date of election or until their successors are duly elected and qualified.
Section 7.

Vacancies on the Board occasioned by death or resignation; shall

I:e filled by a majority vote of the remaining directors, and the person so appointed

shall serve until the next annual meeting of the stockholders.
Section 8. The members of the Board of Directors shall receive no compensation for their services as such, nor shall the company be held liable for any services
rendered, except if it is so expressly provided; but members of the Board shall be
allowed their reasonable traveling expenses when actually engaged in the business
of the company, to be allowed as In other cases as demands against the company.

ARTICLE VI
No contract by any officer of the company sm II be valid without the previous
authorization or subsequent ratification of the President of the Board of Directors.

ARTICLE VII
Section 1.

The firs t meeting of the stockholders shall be held on the third

day of January, 1962, and thereafter on the third Tuesday of January of each year.
A representation of the majority of the outstanding capital stock shall be necessary
for the transaction of business at all meetings of stockholders.
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At such meeting,

a representation b:w proxYt duly filed with the Secretary-Treasurer of the company.
providing such proxy be in writing and dated not more than thirty (30) days previous
to said meetintt-; shall be allowed.
§.ection 2.

A special meeting of stockholders may be called by the President

or by persons holding not less than one-tenth of the outstanding capital stock, but
in each case, the notice of the meeting must be in writilg through the United States
mail, addressed to the last known address of each stockholder, and such notice
must be given three (3) days pl'ior to the meeting, provided, however, that if all
holders of issued stock are present at such meeting, no such notice is, or shall
be necessary.
Section 3.

The Board of Directors shaH meet annually immediately following

the annual stockholders meeting held on the third Tuesday of January of each year.
At the annual meeting of tIE Board of Directors shall be elected from their members,
a President, Vice President, Secretary-Treasurer as above provided.

Special meet-

ings of the Board of Directors may be called by the President whenever he deems it
expedient.
ARTICLE VIII
Certificates of stock shall be of such form and device as the Board of Directors may direct, and such certificates shall be signed by the President and the Secretary-Treasurer, and express on the facethereof their number, date of issuance, and
number of shares for which, and the persons to whom issued.

The certificate book

shall contain a margin on which shall be entered the number, date, number of shares,
and the name of, or names a f the person or persons expressed in the corresponding
certificate.
ARTICLE IX
Shares of the company may be transferred at any time by the holders thereof,
or by legal representative. but no transfer shall be valid, except between the parties
thereto. until entered in the proper form on the books of the company.
ed certificate shall be issued in lieu thereof.

The surrender-

The receiver of the new certificate

shall be required to signify his assent to the By-Laws of the company.
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Without the

consent of the Board of Directors, no transfer of any share or stock 5h.311 be valid
when the holder thereof i.s indebted to the company on any account whatever.
ARTICLE X
The books and papers in the office of the Secretary-Treasurer shall at all
times during business hours, be open to the inspectil1l)n of the Board of Directors
and to any of the stockholders.
ARTICLE XI
The By-Laws of this company may be altered or amended at any annual meeting of the stockholders or at any special meeting of the Board of Directors called
for that purpose, by vote of those holding two-thirds of the outstanding captial
stock, if a stockholders meeting, or by a vote of a two-thirds of the directors
present, if at a directors meeting.
CERTIFICATE TO BY-LAWS
WE, the undersigned, a majority of the Directors of CROFT AND REED, INC.,
of f daho Falls. Idaho, and the Secretary-Treasurer thereof. hereby certify that the
foregoing By-Laws of said company, a corporation organized under the laws of the
State of Idaho, and that said By-Laws were adopted by the consent of the stockholders representing a majority of all subscribed stock, at a meeting called for
that special purpose.
WITNESS our hands this 28th day of December, 1961.

!

~JA~?-~;h'
t,

/1 ( t

'1.1-/!-

secretary!

Directors
_ l"
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Nathan M. Olsen, ISB No. 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, tD 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorneys for Defendant, CRI, inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Case No.: CV-08-7912

PlaintitT,
vs.

Affidavit of Russell J. Mathews

CROFT & REED, INC.,
Detendant.
CROFT & REED, INC.
Counterc laimant,
vs.
STEEL FARMS, INC.
Counterdefendants.
STATE OF IDAHO )
ss)
County of Bonneville)

I, Russell 1. Mathews, being first duly sworn, depose and state:

I.

1 am over the age of 18, am competent to testify, and do so from personal

knO\vledge.
2.

I am 50 years old and have good vision.

3.

I am familiar with the looks, teel and smell of used oil.

646

4.

Throughout my life [ have owned and maintained a number of vehicles.

have also owned and ran lawnmowers. At various times I have changed or added oil to
these vehicles. In fact, currently I own a car with over 280,000 miles on it which I
frequently maintain, including routinely having the oil changed.
5.

From 1990 to 1999, I was employed as an insurance agent for commercial

accounts. Part of my responsibilities included selling pollution liability insurance, which
involved investigating commercial sites to ensure to the underwriters that there was no
pollution from improperly stored oil, fertilizer and/or other hazardous substances. This
was particularly vital because most of the time pollution coverage was limited or
excluded. I am familiar with the rules regarding the proper storage and handling of such
materials.
6.

I have also visited farms and shops, and observed the use, storage and

disposal of used oil.
7.

I am also capable of reading and studying the laws and rules that regulate

the environment.
8.

Through my lite experience and education, I am also aware of the porous

nature of soil and the forces of gravity. I am aware that liquid substances left on the soil
can seep into the ground. potentially finding its way to the water table.
9.

During my visits to the Croft and Reed farm on behalf of CRI, I clearly

observed used oil and potentially other hazardous substances being improperly stored.
noticed that these substances had spilled over onto the ground in several places. I
documented what I observed with photographs, which are attached as exhibits with this
aftidavit and incorporated herein.

G47

10.

On April 24. 2009, I made another site visit to the Croft & Reed farm. I

noticed that the tenant Steel Farms had left several canisters strewn about the premises.
Upon closer examination. I noticed that the canisters were a highly toxic and hazardous
pesticide substance called "Fumitoxin." The label on the canister contains several strict
warnings about the hazardous nature and proper storage of the toxin, including the
possibility of serious injury or death if such warnings are not strictly adhered to. I
documented my observation and the canisters with photographs, attached as exhibits to
this affidavit and incorporated herein.
11.

In my experience, and according to the warning labels themselves, leaving

several canisters of hazardous and dangerous toxins such as "Fumitoxin" strewn about
the ground is not the proper storage and disposal of such substances, and in fact can lead
to harm to the environment and threats to human and animals.

C4"
u

~)

DATED: May II, 2009.

~~0~
~
Russell J. Mathe.

to me on May

/1, 2009.

Notary Public for Idaho
Residing at:
Q.4.~ ~/(s
My Commission Expires:
(SEAL)

l' J

DATED: May_'_' ,2009.

Nathan M. Olsen
Of Beard St. Clair Gaffney PA
Attomeys for the Defendant
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CERTIFICATE OF SERVICE
I certi fy that I am a licensed attorney in the State of Idaho and that on May 12,
2009, I served a true and correct copy of the AFFIDAVIT OF RUSSELL 1. MATHEWS
upon the following by the method of delivery deSignate~d. '
Charles A. Homer
DeAnne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls. ID 83405-0130
Fax: (208) 523-9518

0

Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208 529-1300

o

Na a
. Olsen
Of eard St. Clair Gaffney PA
Attorneys for the Defendant
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COURT MINUTES
CV-2008-0007912
Steel Farms, Inc.

VS.

Croft & Reed, Inc., etal.

Hearing type: Cross Motions for Summary Judgment and Motion to Strike
Hearing date: 211212010
Time: 8:35 am
Judge: Joel E. Tingey
COUliroom: 3
COUli repOlier: Jack Fuller
Minutes Clerk: Rhonda Quintana
Tape Number: Digital
Party: Croft & Reed, Inc., Attorney: Nathan Olsen, Michael Gaffney
Party: Steel Farms, Inc., Attorney: DeAlme Casperson, Alnanda Ulrich
Digital Recording Session: 021210AMTingey

Time

Case Proceedings

8:35

COUli called case and indicated that there were Cross Motions for Summary
Judgment and Motion to Strike to be heard.

8:36

Mr. Gaffuey addressed the COUli in support of the motion.

8:50

The Court noted that the legal description was incorrect but it was not conveyed as to
the specifics of the description.

8:51

Mr. Gaffney responded in clarification and continued with argument and requested
the motion to enforce sale be dismissed.

8:59

Ms. Casperson responded in opposition and indicated the legal description is
sufficient for the contract.

COURT MINUTES

1

9:05

The Court inquired of what is the legal effect to the consent of assignment.

9:05

Ms. Casperson responded in clarification and continued argument.

9: 12

The Court offered interpretation of apparent authority to execute the document.

9: 13

Ms. Casperson offered argument in opposition stating she had the authority to
execute her initials on the contract. Ms. Casperson addressed the Court in support of
the Motion to Strike the affidavit's that were late filed.

9:23

Mr. Gaffney responded and offered

9:27

The Court inquired of counsel regarding any defect in the description other than what
appears to be mutual agreement.

9:29

Mr. Gaffney offered clarification to the Court and continued with his argument.

9:33

Ms. Casperson responded and offered final argument regarding a mutual mistake.

9:36

The Court took this matter under advisement and would issue its opinion and decision
in due course. The Court may request additional briefing from patiies.

Dated this 12th day of Febmary, 2010.

COURT MINUTES
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC.,
Plaintiff,

Case No. CV-2008-7912

v.

MEMORANDUM DECISION AND ORDER
CROFT & REED, INC.,
Defendant.

This matter is before the Court on the Parties's cross motions for summary
judgment. Both Parties also filed motions to strike. Following the hearing on the motions
the Comi took the motions under advisement and now issues this decision.
ST ATEMENT OF FACTS
The Parties entered into a written lease agreement (the Lease) on April 22, 2004,
relating to certain farm propeliy located in Bonneville County, Idaho (the Propeliy). The
express language of the Lease identifies it as a "four year" lease and fmiher identifies an
"effective date" of April 22, 2004, and an end date of March 1,2008. The Lease was
executed by Doug and Kevin Steel, Plaintiffs president and secretary, respectively, on
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behalf of Plaintiff; and by Richard and Venna Reed, Defendant's president and vice
president, respectively, on behalf of Defendant.]
The Lease grants Plaintiff an option to purchase the Property (the Option).
According to its terms, Plaintiff was required to exercise the Option "subsequent to the
maturity of this option on July 15,2008 and during the Term of this lease .... " Thus,
although Plaintiff was required to exercise the Option during the lease term, the Option
did not mature until after the Lease's stated end date.
In January 2006, Venna Reed and Kevin Steel signed a document titled "Consent
to Assignment of Lease" (the Consent).2 The Consent states that Defendant "consents to
the assignment of the Lease" to Walker Land and Cattle, LLC (Walker Land). It also
recites the term of the Lease as commencing on April 24, 2004 and ending on March 1,
2009. Although the Consent lists Walker Land as a party and provides a space for Walker
Land's representative to sign, Walker Land never signed the Consent and Plaintiilnever
assigned its interest in the Lease to Walker Land.
In approximately April 2006, Kevin Steel, on behalf of Plaintiff, approached
Virginia Matthews, daughter of Richard and Venna Reed and secretary of Defendant,
requesting a modification to the Lease by interlineation whereby the end date of the
Lease would be modified from March 1,2008 to March 1,2009. Ultimately, the year
"2008" was crossed out with the year "2009" written in above it. Steel and Matthews then
initialed the change.

1 Richard Reed died six days after signing the Lease and Venna Reed died November L 2007. Defendant
has questioned whether Richard and Venna Reed had the mental capacity to bind Defendant to the Lease;
however, Defendant does not seek summary judgment on that basis.
2 This document states that it was signed in January 2006 and Venna Reed's notarized signature is dated
January 11, 2006. However, Kevin Steel's notarized signature is dated October 1, 2001.
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On April 18, 2006, Plaintiff executed the following two contracts. First, Plaintiff
entered into a Sublease Agreement with Walker Land and Defendant, wherein Plaintiff
subleased the Property to Walker Land for an initial term of one year with two additional
one-year options. In all, the Sublease carried the potential of lasting until February 14,
2009. Venna Reed, Defendant's president at the time, signed the Sublease on behalf of
Defendant.
Second, Plaintiff entered into an "Option to Purchase Real Property" with Walker
Land (the Walker Option). According to its terms, the Walker Option granted Walker
Land "an exclusive option to purchase [the Property]." Unless extended by a subsequent
agreement of the parties, the Walker Option expired at the same time as the Sublease, but
no later than November 15,2008. The record does not establish whether Walker Land
ever exercised the Walker Option.
On July 18, 2008, Plaintiff notified Defendant in writing of its intent to exercise
the Option, but Defendant refused to recognize the Option and sell the Property to
Plaintiff.
In the fall of 2008, Plaintiff discovered an error in the legal description of the
Property contained in Exhibit A to the Lease. Specifically, Plaintiff noticed that the legal
description encompassed property that the Parties did not intend to include in the Lease
(or the Option), including property not even owned by Defendant.
Consequently, Plaintiff initiated the present action seeking, inter alia, reformation
of the property description in the Lease and specific performance of the Option.
Defendant counterclaimed for breach of contract, slander of title, interference with
prospective economic advantage, and a declaration that the Option is invalid.
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STANDARD
Summary judgment is only appropriate if "the pleadings, depositions, and
admissions on file, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law." Idaho Rule of Civil
Procedure 56( c). When considering a motion for summary judgment, any disputed facts
are construed in favor of the nonmoving party, and all reasonable inferences that can be
drawn from the record are drawn in favor of the nonmoving party. Finholt v. Cresto, 143
Idaho 894, 896, 155 P.3d 695,697 (2007). If reasonable minds might come to different
conclusions, summary judgment is inappropriate. McPheters v. Maile, 138 Idaho 391,
394,64 P.3d 317,320 (2003).
The party moving for summary judgment bears the burden of proving that no
genuine issue of material fact exists. Cramer v. Slater, 146 Idaho 868, 873,204 P.3d
508, 513 (2009). Once the moving party establishes the absence of a genuine issue of
material fact, the burden then shifts to the nonmoving party. Kiebert v. Goss, 144 Idaho
225, 228, 159 P.3d 862, 865 (2007). In order to survive a motion for summary judgment,
the nonmoving party must show that there is a triable issue. G & M Farms v. Funk
Irrigation Co., 119 Idaho 514, 524, 808 P.2d 851, 861 (1991). "[A] complete failure of
proof concerning an essential element of the nonmoving party's case necessarily renders
all other facts immaterial." McGilvray v. Farmers New World Ltle Ins. Co., 136 Idaho
39,42,28 P.3d 380,383 (2001), quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323,106
S.Ct. 2548, 2552 (1986). The non-moving party's case must be anchored in something
more than speculation; a mere scintilla of evidence is not enough to create a genuine
issue. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730 P.2d 960,963 (1994).
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Even though both parties file motions for summary judgment, genuine issues of
material fact may still exist. Moss v. Mid-Am. Fire & Marine Ins. Co., 103 Idaho 298,
302.647 P.2d 754, 758 (1982). In addition, the filing of cross-motions for summary
judgment does not transform "the court, sitting to hear a summary judgment motion, into
the trier of fact." Id. The applicable standard ofreview remains the same when a court
considers cross motions for summary judgment. Lawrence v. Hutchinson, 146 Idaho 892,
897,204 P.3d 532 eCt. App. 2009). Each patiy's motion must be evaluated on its own
merits. Id.

ANALYSIS
Defendant initially sought summary judgment on four separate grounds. One of
the arguments was that Plaintiff was in default by reason of not maintaining the Property
and depositing garbage and/or hazardous materials on the Property. Defendant argued
that under the language of the Lease, Plaintiff s default precluded it from exercising the
Option. At the time of the hearing, Defendant withdrew this argument on the grounds
that there were disputed issues of fact. 3 The other arguments asserted by Defendant will
be addressed in order.
1. Whether the exercise of the option was during a holdover period.
The Lease required that the Option be exercised subsequent to July 15, 2008 and
"during the Term of the lease (including any agreed extension ... but excluding any
holdover term.)" Defendants argue that the clear an unambiguous language of the Lease
provides that the term of the Lease ended March 1, 2008, and that because the Parties did

While this argument was no longer the basis for affil111ative relief to Defendant, it remained a defense as
to Plaintiff's motion for summary judgment.

3
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not agree to an extension of the Lease, the option was exercised during a holdover period
and therefore invalid.
In opposition to this argument and in support of its own motion for summary
judgment, Plaintiff argues that the lease was modified to reflect that the term ended
March 1, 2009, and therefore, the exercise of the option complied with the Lease as
modified.
Typically, issues concerning an agent's authority are to be resolved by the trier of
fact. Southern Idaho Realty o/Twin Falls, Inc.-Century 21 v. Lany J Hellhake and

Associates, Inc., 102 Idaho 613, 636 P.2d 168 (1981); Clarkv. Gneiting, 95 Idaho 10,
501 P.2d 278 (1972). While the Court is doubtful that Virginia Matthews had apparent
authority to alter the Lease to ref1ect a term ending March 1, 2009, whether she had such
authority is irrelevant inasmuch as pursuant to the terms of the Lease, the Lease could not
be modified in that maimer.
Paragraph 20.4 provides that the Lease" ... may be altered, amended or revoked
only by an instrument in writing signed by both Landlord and Tenant." The wisdom of
such a provision is evident from the fact that had such a formal instrument been executed,
it likely would have resolved the issues giving rise to this litigation. In any event, the
attempt at altering the Lease by interlineation was ineffectual.
Plaintiff has referred to the Consent to Assignment in opposition to Defendant's
motion and in support of its motion. Accordingly, the issue arises whether that Consent
was a sufficient writing altering the term of the original Lease.
In January 2006, Venna Reed signed a document entitled "Consent to
Assignment". Exhibit A, Affidavit of Kevin Steel. The signature page indicates she
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signed on behalf of the Defendant, the Estate of Richard Reed, and herself individually.
As set out in the preamble, the parties to the Consent were Defendant, Venna and Richard
Reed, Plaintiff, and Walker Land. The Consent was also signed by Kevin Steel for
Plaintiff, however, Walker did not sign the Consent. Significant for this issue is the
recital contained in the Consent wherein it refers to the subject Lease, " ... which Lease
commenced on the 24th day of April, 2004 and ends on the 1st day of March, 2009."
As set out in the Consent, Walker was to assume all obligations under the Lease
that otherwise fell to Plaintiff: "Assignee accepts the assignment from the assignor and
hereby agrees to perform Lessee's obligations, duties, responsibilities, and liabilities with
respect to the Lease." Consent to Assignment ~ 10. Inasmuch as Walker Land was to be
obligated to Defendant pursuant to the Consent and assignment, Walker Land's failure to
execute the Consent renders the document void for lack of mutuality.
If it appears that one party was never bound on its part to do the acts
which form the consideration for the promise of the other, there is a lack
of mutuality of obligation and the other party is not bound. McCandless v.
Schick. 85 Idaho 509, 518, 380 P .2d 893, 897-898 (1963), citing Houser v.
Hobart. 22 Idaho 735, 127 P. 997 (1912). See generally 17A AM.
JUR.2D, Contracts § 18 (1991).

First Sec. Bank of Idaho, NA. v. Murphy, 131 Idaho 787, 791, 964 P.2d 654, 658 (1998).
A binding contract to conveyor encumber in the future is in itself an
encumbrance and the wife must, therefore, join therein. Childs v. Reed, 34
Idaho 450, 202 P. 685; A1cKinney v. Merritt, 35 Idaho 600, 208 P. 244;
Hart v. Turner, 39 Idaho 50,226 P. 282; Elliott v. Craig, 45 Idaho 15,260
P. 433; Thomas v. Stevens, 69 Idaho 100,203 P.2d 597. It follows that the
agreement of the plaintiff to transfer the lease is void and plaintiff cannot
enforce it against defendant for want of mutuality. Childs v. Reed, Elliott
v. Craig, and Thomas v. Stevens, supra.

Coppedge v. Leiser, 71 Idaho 248,251,229 P.2d 977, 979 (1951).
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Accordingly, Venna Reed's signature on the unexecuted Consent has no effect.
The Consent can not be considered a writing altering the original Lease.
An additional problem would arise if the Consent were deemed enforceable. As
set out in the Consent, all of Plaintiff s rights and responsibilities under the Lease were to
be assigned to Walker Land. If the Consent were enforceable it is Walker Land, not
Plaintiff, who would have the right to exercise the Option. In that event, Plaintiff would
have no standing to pursue this litigation.
Plaintiff has argued that the Lease term, when considering the Option date, is
ambiguous and has therefore presented evidence to the effect that the Parties intended the
Lease to have a five year term. To consider such evidence, the Court must first find the
language in the Lease to be ambiguous.
When interpreting a contract, this Court begins with the document's
language. Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 308,
160 P.3d 743, 747 (2007). "In the absence of ambiguity, the document
must be construed in its plain, ordinary and proper sense, according to the
meaning derived from the plain wording of the instrument." C & G, Inc. v.
Rule, 135 Idaho 763, 765, 25 P.3d 76,78 (2001). Interpreting an
unambiguous contract and determining whether there has been a violation
of that contract is an issue of law subject to free review. Opportunity,
L.L.C v. Ossewarde, 136 Idaho 602, 605-06, 38 P.3d 1258, 1261-62
(2002). A contract term is ambiguous when there are two different
reasonable interpretations or the language is nonsensical. Swanson v. Beco
Constr. Co., 145 Idaho 59, 62, 175 P.3d 748, 751 (2007).

Potlatch Educ. Ass'n v. Potlatch School Dist. No. 285, 2010 WL 366703,2 (Idaho,2010).
First, the Court finds no vagueness with the language of the Lease as to the term
of the lease or when the Option is to be exercised. While the Option date may be beyond
the term of the Lease, it is not unclear or vague. However, in determining whether an
ambiguity exists, vagueness is not the sole consideration. Language in a contract that is
subject to conflicting interpretations, or contain absurdities or contradictions, may also
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constitute an ambiguity creating an issue of fact and allowing for proof of intent through
parole evidence. George v. University of Idaho , 121 Idaho 30, 822 P.2d 549 (App. 1991).
While the language in the Option as compared to the term of the Lease may
appear nonsensical and a contradiction at first blush, the two provisions (the term of the
Lease and the Option date) can be reconciled harmoniously, i.e., a precondition to
exercising the Option was an extension or renewal of the Lease. Indeed, the Lease
provided that Option was to be exercised" ... during the Term of this lease (including
any agreed extension ... but excluding any holdover term)". Lease ~ 19.9.1 (emphasis
added). Accordingly, while the Court considers this to be a close question, the Court
finds that the language is not ambiguous and therefore parol evidence is not admissible to
resolve an alleged ambiguity.
However, parol evidence is also admissible to support a claim of mutual mistake
as to a particular provision in the lease.
Beard asserts that George's testimony is inadmissible parol evidence
offered to alter a material term of an integrated contract. George argues
the testimony is admissible evidence offered to clarify a mistake in the
dates of the assignment. The parol evidence rule does not apply to various
averments, including mutual mistake. Tusch Enterprises v. Cojfin, 113
Idaho 37,45 n. 5, 740 P.2d 1022, 1030 n. 5 (1987); see also Moore v.
Mullen, 123 Idaho 985, 987, 855 P.2d 70, 72 (Ct.App.1993). In this case,
the date on the assignment was a typographical mistake which neither
pmiy apparently noticed at the time the assignment was executed. The
district court properly allowed the testimony to clarify the fact that the
date was a mistake, not a reference to a different note.
Beardv. George, 135 Idaho 685, 689, 23 P.3d 147, 151 (2001).

F or guidance on remand we briefly address an additional point
concerning the parol evidence rule. Posey has argued for application of the
common law exception to the parol evidence rule that allows the use of
extrinsic evidence when a party alleges that, by reason of mistake, the
written instrument does not memorialize the true agreement of the pm"ties.
See Belkv. lvlartin, 136 Idaho 652, 657-58, 39 P.3d 592,597-98 (2001)
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and Bailey v. Ewing, 105 Idaho 636, 640-41, 671 P.2d 1099, 1103-04
(Ct.App.1983). Idaho Code § 28-1-103 specifies that "unless displaced by
the particular provisions of [the UCC], the principles of law and equity,
including '" mistake ... [shall] supplement its provisions." See also
WHITE & SUMMERS, § 2-11 at 103. The common law mistake doctrine
is not inconsistent with I.e. § 28-12-202 and therefore may be applied to
transactions that are governed by the statute. The mistake exception makes
extrinsic evidence admissible to show that by reason of either mutual
mistake or one party's unilateral mistake which is known to the other
party, the written agreement does not express the parties' true intent. Belk,
136 Idaho at 657-58,39 P.3d at 597-98. A mistake is an unintentional act
or omission arising from ignorance, surprise, or misplaced confidence.
Bailey. 105 Idaho at 639-41, 671 P.2d at 1102-04. Posey's assertion of the
mistake exception, if reiterated on remand, must be addressed by the
district court.
Posey v. Ford Motor Credit Co. 141 Idaho 477,482, 111 P.3d 162, 167 (App.,2005).

There are disputed issues of fact as to whether the Parties made a mutual mistake
in signing a Lease reflecting a four year term instead of a five year term. Whether a
mutual mistake was made is an issue of fact for the jury. Dustin v. Union Pac. R. Co.
109 Idaho 361, 707 P.2d 472 (App.,1985). Neither Party is entitled to summary
judgment on this issue.
2. Whether the Option terminated.
Defendant also seeks summary judgment on the grounds that Plaintiff transferred
its interest in the Option without written approval of the Defendant. The pertinent
language in the Lease provides as follows:
The Tenant shall not sell or contract to sell or assign or contract to assign
or otherwise transfer or hypothecate or assign as security or pledge or
otherwise encumber the Tenant's interest in the Option or the Premises or
any part thereof separate from this lease without first obtaining the written
consent of the Landlord. Any violation of the provisions of this paragraph
by the Tenant shall forthwith and without notice terminate the Option to
Purchase.
Lease ~ 19. 13.
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On or about April 18, 2006, Plaintiff entered into an "Option to Purchase Real
Property" with Walker Land & Cattle, LLC. That option related to the property which is
the subject of the Lease and gave to Walker Land the "exclusive option" to purchase the
subject property from Defendant once Defendant acquired the property through the
exercise of the subject Option.
The first issue on this argument is whether Plaintiff s transfer of interest falls
within the scope of ~ 19.13. The Court finds that it does.
As argued by Plaintiff, the document does not assign its interest in the Lease and
Option to Walker Land. The document does however "contract to sell" or "otherwise
transfer" Defendant's "interest" in the property as acquired through the exercise of the
subject Option. As such, absent written consent by Defendant, the Option in the Lease is
terminated pursuant to the terms of the Lease. The second issue then is whether there was
prior written consent to transfer the interest.
As set out above, the Court does not consider the Consent to Assignment to be an
enforceable document, and therefore would not constitute prior consent. Even if Reed's
signature on the Consent carried some effect, her consent was for an assigrunent. As
clear from the record and Plaintiffs argument, the option provided to Walker Land was
not an assignment, but an option to purchase the property directly from Plaintiff.
Therefore, even if Reed's signature on the Consent was binding on the Defendant, it still
does not constitute prior consent to transfer Plaintiffs interest in the Property through the
Walker Land option.
The record further reflects that the Parties executed a Sublease Agreement on or
about April 18,2006. Walker Land was also a party to the Sublease as the sublessee. As
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such, it appears that at one point, Plaintiff and Walker Land abandoned the idea of an
assignment and instead opted to perform a sublease of the subject property. By express
provisions, the Sublease was subject to the Lease between Plaintiff and Defendant.
Following the signature pages for Plaintiff and Walker Land, the document contains an
"Acknowledgement" which stated as follows:
The party's signature below indicates that they have read, understood and
agreed to be bound by the foregoing and have executed this document as
of the day and year hereinbelow [sic] first written.
Venna Reed signed the document below the acknowledgement.
Reed's signature however does not constitute consent to Plaintiffs transfer of its
interest in the Property to Walker Land. There is nothing in the Sublease addressing the
Option as contained in the original Lease. As such, Reed's acknowledgement of the
Sublease is not consent for Plaintiff to transfer its interest in the Property, as acquired
from the exercise of the Option, to Walker Land.
There being no other evidence of a written consent by Defendant for Plaintiff to
transfer its interest in the Option or Property, the Court finds that the Option terminated
pursuant to the express language of ~ 19.13 on April 2006, prior to Plaintiff s attempt to
exercise the Option. Defendant is entitled to summary jUdgment on this issue.
3. Insufficient Description of Property.
Defendant also seeks summary judgment on the grounds that the entire Lease is
void because the legal description of the leased property is insufficient. In applying the
Statute of Frauds, contracts relating to real property are unenforceable if the legal
description of the property is insufficient.
Under Idaho's statute of frauds pertaining to transfers of real property,
agreements for the sale of such property must be in writing and subscribed
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by the party to be charged. I.e. § 9-503; Lexington Heights Dev., L.L.C v.
Crandlemire, 140 Idaho 276, 281, 92 P.3d 526, 531 (2004). The writing
must contain all "conditions, terms[ ] and descriptions necessary to
constitute the contract," including a description of the property to be sold.
Lexington Heights, 140 Idaho at 280,92 P.3d at 530 (quoting Allen v.
Kitchen, 16 Idaho 133, 141,100 P. 1052, 1055 (1909»). The property
description must be specific enough, either by its own terms or by
reference, to ascertain the quantity, identity, or boundaries of the property
without resorting to parol evidence. Id. at 281, 92 P.3d at 531. In other
words, the description "must adequately describe the property so that it is
possible for someone to identify 'exactly' what property the seller is
conveying to the buyer." Ray v. Frasure, 146 Idaho 625, 629, 200 P.3d
1174,1178 (2009); see also White v. Rehn, 103 Idaho 1,3,644 P.2d 323,
325 (1982). Parol evidence may only be relied on "for the purpose of
identifying the land described and applying the description to the
property." Lexington Heights, 140 Idaho at 281, 92 P.3d at 531 (quoting
Allen, 16 Idaho at 144,100 P. at 1056). It may not be used "for the
purpose of ascertaining and locating the land about which the patties
negotiated" or for "supplying and adding to a description insufficient and
void on its face." Id. (quoting Craig v. Zelian, 137 Cal. 105,69 P. 853,
853 (1902)); Allen, 16 Idaho at 144,100 P. at 1056. Consequently, under
the statute of frauds, "the issue is not whether the patties had reached an
agreement. The issue is whether that agreement is adequately reflected in
their written memorandum." Lexington Heights, 140 Idaho at 282, 92 P.3d
at 532. Agreements for the sale of real property that do not "comply with
the statute of frauds are unenforceable both in an action at law for
damages and in a suit in equity for specific performance." Ray. 146 Idaho
at 628, 200 P.3d at 1177.
Callies v. O'Neal, 147 Idaho 841, 216 P.3d 130, 136 -l37 (2009).

According, the description of the Property in this case must sufficient to allow a
person to identify the property described. There is however a difference between the
description of the property being insufficient, and the description being sufficient but
inaccurate. In this case, both Parties appear to agree that the legal description as set out
in the Lease contains more propelty than what was intended by the Parties to be the
subject of the Lease. There is no dispute that the description as set out in the Lease does
in fact identify a specific parcel of property. Instead, the argument is that the description
identifies more property than intended.
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Under the facts of this case, the doctrine of mutual mistake is an available remedy
to correctly identify the property as intended by the Parties.
The court fmiher found that neither Mr. Soelberg nor the appellants
intended the description to include any part of the Parkinson land and that
land had been included by mutual mistake. The trial court denied
appellants their requested relief, reformed the deed to exclude the disputed
land, and quieted title to that land in the Soelbergs subject to the Parkinson
contract.

***

In this case the lower court had before it respondent's trial testimony as
well as her pretrial deposition. Her consistent testimony on both occasions
supports the findings of the district court. Fmihermore, respondent's
statements are consistent with evidence introduced at the original trial
concerning the circumstances of the deed's preparation and execution. The
record shows that the court applied the proper burden of proof to the
evidence introduced by respondent. Under these circumstances we find no
error.
Collins v. Parkinson, 98 Idaho 871,872-874,574 P.2d 913,914 - 916 (1978).

In the 1966 warranty deed to the Rickers, grantor Carl Pothier stated,
"Access to lower part of western side of lot is guaranteed by easement use
of thirty feet strip along northern side of adjoining property." However,
Carl Pothier built the Rickers' home and constructed the driveway with the
underlying utilities diagonally across the Pothier parcel. Thus, the
easement described in the deed does not reflect the location of the
driveway Carl Pothier himself constructed. Clearly, the district court
correctly concluded the deed did not reflect the easement to which the
parties had agreed. Accordingly, it was appropriate for the district court to
reform the deed to reflect the true intention of the parties: the easement
described in the deed should be along the location of the driveway and
underlying utilities as constructed by grantor Carl Pothier.

Hughes v. Fisher, 142 Idaho 474, 482, 129 P.3d 1223, 1231 (2006). See also, Moore v.
Mullen, 123 Idaho 985,987,855 P.2d 70,72 (Idaho App.,1993)

The description of the property as set out in the Lease is not insufficient so
as to violate the Statute of Frauds. Accordingly, Defendant is not entitled to
summary judgment on this issue.
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CONCLUSION
Defendant is entitled to summary judgment on the grounds that Plaintiff s transfer
of interest in the Option and subject Property was without prior written consent, thereby
terminating the Option. As such, Plaintiffs motion for summary judgment is denied.
Plaintiffs motion for reformation is moot. Also in view of the Court's decision, the
pending motions to strike are deemed moot.
Defendant's motion for summary judgment is granted. The remaining issue in
this matter is whether Defendant is entitled to recover damages as alleged in the
Counterclaim.
IT IS SO ORDERED.
Dated this

fl day of February, 2010.
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